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Onsoz

Gida; kamu sagligini, tiiketicinin korunmasini, ticari hayati, kiiltiirel miras1 ve
uluslararast uyumu ayni anda ilgilendiren, hukuk diizeninin tek bir dalina
sigmayan bir konudur. Tiirk hukukunda gidaya iliskin kurallar anayasal
yiikiimliilikklerden 5996 sayili Kanun’a, Tiirk Gida Kodeksi’nden ceza hukukuna,
fikri miilkiyetten idari yaptirimlar hukukuna kadar genis bir alana dagilmis
durumdadir. Bu dagimiklik, gida hukukunun bagimsiz bir disiplin mi yoksa farkli
hukuk dallarinin kesistigi bir alan mi oldugu sorusunu da beraberinde
getirmektedir.

Balikesir Universitesi Hukuk Fakiiltesi ile Istanbul Sabahattin Zaim
Universitesi Hukuk Fakiiltesi tarafindan 12 Ekim 2026 tarihinde ortaklasa
diizenlenen Uluslararas1 Gida Hukuku Sempozyumu, “Gida Hukukunun Temel
Dayanaklari: Ozel Hukuk, Kamu Hukuku ve Avrupa Birligi Perspektifi” ana
temastyla bu soruyu tartigmaya agmayi amaglamistir. Hibrit olarak gergeklestirilen
sempozyumda yedi oturumda Tiirkce ve Ingilizce tebligler sunulmus;
hukukgularin yanm1 sira gastronomi ve turizm alanindan arastirmacilar da
tartigmalara katki saglamigtir.

Elinizdeki kitap, sempozyumda sunulan ve tam metni teslim edilen bildirileri
bir araya getirmektedir. Bildiriler; gida hukukunun temel dayanaklarindan 6zel
hukuk ve kamu hukuku boyutlarina, Avrupa Birligi gida hukukundan tiiketicinin
korunmasina ve fikri miilkiyete uzanan genis bir yelpazede, sempozyum
programindaki siraya gore yer almaktadir.

Sempozyumun diizenlenmesine ve bu kitabin yayimlanmasina katki sunan
bildiri sahiplerine, oturum bagkanlarina, bilim ve diizenleme kurullarinin degerli
iiyelerine, iki {iniversitenin yonetimlerine ve emegi gegen herkese tesekkiir ederiz.
Kitabin gida hukuku alanindaki akademik ¢alismalara ve uygulamaya katki
saglamasini dileriz.

Editorler

Prof. Dr. Oswald JANSEN
Prof. Dr. Yiicel OGURLU
Prof. Dr. Canan KUCUKALI
Prof. Dr. Mustafa YASAN

Balikesir, Ekim 2026
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Administrative Discretion and the Principle of
Proportionality in Administrative Sanctions under Law No.
5996 on Veterinary Services, Plant Health, Food and Feed

Prof. Dr. Yiicel OGURLU

Balikesir University, Faculty of Law, Department of Administrative Law
DOI: https://doi.org/10.5281/zenodo.23532491

Abstract

This paper examines the limits of administrative discretion in imposing
sanctions under Law No. 5996 on Veterinary Services, Plant Health, Food and Feed
through the principle of proportionality. It seeks to identify the legally required
balance between effective public health protection and safeguarding the
fundamental rights of those subject to sanctions. Adopting a qualitative approach,
the study analyses legislation, legal scholarship and judicial decisions.

Distinguishing between mandatory powers and discretionary powers, the study
evaluates the imposition, selection and scope of sanctions, alongside the
determination of periods for remedying noncompliance. It finds that authorities
exercise mandatory powers where legislation precisely prescribes the sanction’s
type and amount, while discretion arises in selecting alternative measures,
assessing risks and determining the scope of intervention. For fixed fines,
proportionality review should focus on correctly characterising the conduct and
establishing whether statutory conditions are met, rather than adjusting the amount.

Proportionality is examined through suitability, necessity and proportionality
in the strict sense. For severe interventions, including product destruction,
suspension of operations and revocation of establishment approval, less restrictive
but equally effective alternatives should be considered. Nevertheless, intervention
must remain effective where serious and imminent health risks exist. Discretion
must rest on concrete evidence, scientific risk assessment and explicit reasons,
supported by defence rights and effective judicial review.

The study concludes that proportionality guides the selection of effective,
minimally burdensome interventions within legally available options. Legality and
individualised reasoning strengthen the lawfulness and legitimacy of sanctioning
decisions, promoting predictability and ensuring that administrative choices
remain subject to meaningful review.
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5996 Sayu Veteriner Hizmetleri, Bitki Sagligi, Gida ve Yem Kanunu
Kapsamindaki Idari Yaptirimlarda Takdir Yetkisi ve Olgiiliiliik ITkesi

Ozet

Bu bildiri, 5996 sayili Veteriner Hizmetleri, Bitki Sagligi, Gida ve Yem
Kanunu kapsaminda uygulanan idari yaptirimlarda takdir yetkisinin sinirlarini
Olciiliiliik ilkesi ger¢evesinde incelemektedir. Caligmanin amaci, kamu sagliginin
etkili bicimde korunmas ile yaptirim muhataplarinin temel haklarinin giivence
altina alinmasi arasinda hukuken kurulmasi gereken dengeyi ortaya koymaktir.
Nitel aragtirma yaklagimiyla hazirlanan caligmada, ilgili mevzuat, &gretideki
goriisler ve yargi kararlari iizerinden hukuki degerlendirme yapilmaktadir.

Incelemede, bagli yetki ile takdir yetkisi ayrimindan hareketle yaptirimin
uygulanmasi, tiiriiniin se¢ilmesi, kapsaminin belirlenmesi ve diizeltme siiresinin
tayini asamalar1 degerlendirilmektedir. Kanunun yaptirim tiiriinii ve miktarin
kesin olarak belirledigi durumlarda idarenin bagli yetki i¢inde bulundugu;
alternatif tedbirlerin se¢imi, risk degerlendirmesi ve miidahalenin kapsami
bakimindan ise takdir alaninin ortaya ¢iktigi belirlenmektedir. Maktu para
cezalarinda dlgiiliiliik incelemesinin, ceza tutarinin degistirilmesinden ziyade fiilin
dogru nitelendirilmesi ve kanuni sartlarin gerceklesip gergeklesmediginin tespiti
iizerinde yogunlasmasi gerektigi vurgulanmaktadir.

Olgiiliiliik, elverislilik, gereklilik ve dar anlamda orantililik unsurlariyla ele
alinmaktadir. Uriinlerin imhas, faaliyetin durdurulmasi ve isletme onayinin iptali
gibi agir midahalelerde, daha hafif fakat aymi Olgiide etkili araglarin
degerlendirilmesi gerektigi savunulmaktadir. Bununla birlikte ciddi ve yakin
saglik tehlikesinin  bulundugu durumlarda miidahalenin etkinliginden
vazgecilemeyecegi belirtilmektedir. Takdir yetkisinin somut delillere, bilimsel risk
degerlendirmesine ve agik gerekceye dayanmasi; savunma hakki ve etkili yargisal
denetimle desteklenmesi gerektigi ortaya konulmaktadir.

Sonug olarak olgiiliilikk ilkesi, idarenin kanuni yaptirimlar1 uygulamaktan
kaginmasini saglayan bir serbesti degil, hukuken taninan segenekler arasinda
amacin gerektirdiginden agir kiilfet dogurmayan etkili miidahalenin belirlenmesini
saglayan bir denetim Olgiitiidiir. Calisma, yaptinm kararlarimin  hukuka
uygunlugunun  ve  mesruiyetinin,  kanunilik  ile  bireysellestirilmis
gerekcelendirmeyi birlikte gozeten bir uygulamayla giiclendirilebilecegini
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gostermektedir. Bu yaklasim, Ongoriilebilir ve denetlenebilir kararlar
desteklemektedir.

Anahtar Kelimeler: idari yaptirimlar; Takdir yetkisi; Olgiiliiliik ilkesi; 5996 sayili
Kanun; Gida giivenligi

Introduction

The power to impose sanctions is one of the administration’s most effective
means of protecting public order. Authorities must be able to respond promptly to
infringements, particularly in areas directly affecting public health, such as human,
animal and plant health and food and feed safety. Yet administrative sanctions can
also have serious consequences for the right to property, freedom to work and
freedom of contract, as well as commercial reputation. The administration’s
sanctioning powers cannot, therefore, be treated as unlimited or exempt from
review. Decisions imposing administrative sanctions must have a statutory basis,
be taken by the competent authority, rest on adequate investigation and reasoning,
and be proportionate to the seriousness of the infringement.

Law No. 5996 on Veterinary Services, Plant Health, Food and Feed regulates
a broad range of matters, including animal health and welfare, veterinary medicinal
products, plant health, plant protection products, food, feed, hygiene and official
controls. Articles 36 to 41 provide for administrative fines and various other
sanctions for different infringements, including suspension of operations,
suspension or revocation of approval, withdrawal of products from the market,
seizure, transfer of ownership to the State and destruction. The powers and
procedures for imposing these sanctions are governed primarily by Article 42 of
the Law (5996 sayili Kanun, m. 36-42).

This study does not seek to describe every sanction provided for in Law No.
5996. Instead, it examines the scope of administrative discretion in imposing
sanctions and how the principle of proportionality should limit that discretion. It
first explains the concepts of administrative sanctions and discretion, then
identifies the areas of mandatory and discretionary powers under Law No. 5996,
and finally considers how proportionality affects sanctioning decisions.

1. The concept and legal nature of administrative sanctions

An administrative sanction is a measure imposed by a competent
administrative authority, without awaiting a judicial decision, in response to
conduct defined by law as a misdemeanour or administrative infringement and
producing adverse legal consequences for the person concerned. Administrative
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sanctions are unilateral and enforceable administrative acts based on public
authority. They are therefore subject to the same review as other administrative
acts in respect of competence, form, factual and legal grounds, subject matter and
purpose (Kiremitci, 2023; Ogurlu, 2001b).

The classification of administrative sanctions as administrative acts does not
remove their punitive character. Administrative fines, prohibitions on operating,
revocation of establishment approval and transfer of ownership of products to the
State can have serious legal and economic consequences for those concerned.
Safeguards associated with criminal law must therefore also be taken into account,
including legality, legal certainty, fault, personal responsibility, the right to a
defence, reasoned decisions and proportionality (Kurt, 2014; Ogurlu, 2001b).

Under Article 16 of Law No. 5326 on Misdemeanours, administrative
sanctions for misdemeanours consist of administrative fines and administrative
measures. The latter include transfer of ownership to the State and other measures
provided for in the relevant legislation. Accordingly, suspension of operations,
suspension or revocation of approval, withdrawal from the market and destruction
under Law No. 5996 also constitute administrative sanctions or administrative
measures in the broad sense.

Administrative sanctions serve purposes beyond responding to a past
infringement. They also seek to prevent its continuation, remove threats to public
health and deter similar conduct in the future. A preventive or protective purpose
does not, however, justify disregarding the effects on the person concerned. Even
an act described as a measure must be reviewed for proportionality if, in practice,
it prevents a business from continuing to operate.

2. The distinction between discretionary and mandatory powers

Powers are mandatory where legislation precisely determines how the
administration must act in a given situation. Once the statutory conditions are met,
the administration must take the prescribed action; it has no choice as to whether
to act or what the action should involve. Discretion exists, by contrast, where
legislation allows the administration to choose, from several lawful options, the
one that best serves the public interest.

Discretion does not mean that the administration is free to act arbitrarily. It
must exercise its discretion in accordance with the purpose of the law, the public
interest, the requirements of the public service, equality, legal certainty and
proportionality. Judicial review of discretion does not involve the court substituting
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a new decision for that of the administration. It concerns whether the power has
been exercised within lawful limits.

The distinction between discretion and arbitrariness is particularly clear in the
law of sanctions: where the administration chooses a sanction above the statutory
minimum or selects the more severe of the available alternatives, it must explain
the specific reasons for that choice and its connection with the public interest
(Ogurlu, 2001b).

Discretion should be interpreted more narrowly in the field of administrative
sanctions than in other areas of administrative action, because sanctioning
decisions can have serious and punitive effects on individual rights. Under the
principle of legality guaranteed by Article 38 of the Constitution, the conduct
attracting a sanction and the basic type of sanction must be prescribed by statute.
Article 4 of the Law on Misdemeanours allows the conduct constituting a
misdemeanour either to be expressly defined by statute or to be specified through
administrative regulations within a statutory framework that sets its scope and
conditions. The sanction itself, however, including its type, duration and amount,
may be prescribed only by statute.

Within this framework, a regulation cannot create a new misdemeanour or
introduce a sanction not provided for by statute. It may lay down the technical
details of a statutory obligation, but cannot extend the scope of a sanction beyond
the statutory framework. Kiremitci argues that the nature of administrative
sanctions as administrative acts requires the principle of lawful administration to
apply in this field as well: the administration’s regulatory and sanctioning powers
must have an express statutory basis (Kiremitci, 2023).

3. The sanctioning system under Law No. 5996

The sanctioning provisions of Law No. 5996 are organised according to the
legal interest protected. Article 36 concerns animal health, animal welfare and
animal husbandry; Article 37, veterinary medicinal products; Article 38, plant
health; Article 39, plant protection products; Article 40, food and feed; and Article
41, hygiene and official controls. Within this system, some infringements attract
only an administrative fine, while others entail additional consequences, such as
withdrawal or destruction of products, suspension of operations or revocation of
approval (5996 sayil1 Kanun, m. 36-41).

A substantial proportion of the administrative fines under the Law are fixed.
Under Article 17(7) of the Law on Misdemeanours, the basic statutory amounts are
increased at the beginning of each calendar year by the revaluation rate. For fixed
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fines, the administration generally has no discretion to increase or reduce the
amount once the conduct has been established. If, for example, the Law prescribes
a particular fine for a particular act, the administration cannot depart from that
amount on the grounds of the business’s financial position or the minor nature of
the infringement.

Where a fine is prescribed within a minimum and maximum range, Article
17(2) of the Law on Misdemeanours applies. The amount must then be determined
by considering together the seriousness of the misdemeanour, the offender’s fault
and their economic circumstances. These three criteria set the statutory limits of
discretion. In determining the amount, the administration must assess each
criterion in relation to the particular case and explain in its decision why a fine
above the minimum is justified (Akbulut, 2022).

Discretion under Law No. 5996 is not confined to the amount of a fine.
Administrative assessment is also required when establishing an infringement,
evaluating technical findings, determining whether a product poses a risk to human
or animal health, allowing time to remedy deficiencies, deciding whether
operations should be suspended wholly or partly, and choosing between several
appropriate measures.

4. Discretion in deciding whether to impose a sanction

Where the law clearly defines an act and makes a particular sanction mandatory
if that act occurs, the administration has no discretion over whether to impose the
sanction. For example, if it has been conclusively established that a business is
operating without legally required approval, and the Law prescribes both an
administrative fine and a prohibition on operating, the administration cannot
impose one while dispensing with the other.

Even where the administration has no discretion to refrain from imposing a
penalty, the factual and legal characterisation of the conduct remains important. It
must first identify the person subject to the obligation, the date of the conduct,
whether the infringement is continuing, whether all elements of the statutory
definition are present, and whether the conduct can be attributed to that person.
The scope of a sanctioning provision cannot be extended by analogy or expansive
interpretation.

For example, a deficiency at an establishment does not necessarily mean that
its food or feed is dangerous to human health. Article 32 of Law No. 5996 also
distinguishes between instances of noncompliance identified during official
controls according to their level of risk. Products that endanger human, animal or
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plant health may be subject to serious measures, such as a ban on placing them on
the market, withdrawal, use for another purpose or destruction. Where deficiencies
can be remedied and pose no health risk, however, products may be allowed onto
the market provided that they are brought into compliance (5996 sayili Kanun, m.
32).

This distinction shows the decisive role of the administration’s risk assessment
in determining the sanction. Authorities should not automatically equate a
technical deficiency with a health hazard. They must consider laboratory results,
the nature of the product, the likelihood that consumers will be exposed to the
infringement and the possibility of corrective action. A failure to do so may
undermine the factual and legal grounds of the sanction and breach the principle
of proportionality.

5. Discretion in selecting the type of sanction

Some provisions of Law No. 5996 specify precisely which sanction must be
imposed, while others allow the administration to select one or more measures.
Provisions stating that the authority “may apply one or more of the measures”, in
particular, confer a power to choose between alternatives. That choice must
nevertheless reflect the nature of the infringement and the resulting risk.

A ban on placing a noncompliant product on the market and destruction of that
product are not equally severe interventions. If the product can be brought into
compliance, safely used for another purpose or dealt with through a less restrictive
means of removing the risk, immediate destruction raises questions of necessity
and proportionality. Because destruction eliminates the product’s economic value
entirely, it should generally be used where less restrictive measures cannot
adequately address the risk.

The scope of a suspension of operations is equally important. Where
noncompliance concerns only a particular production line, product group or part
of an establishment, suspending all operations may be disproportionate. If the
danger can be confined to a particular activity, the sanction should, as far as
possible, be confined to that activity as well. Suspending the operations of the
entire establishment may, however, be necessary if the noncompliance stems from
its general hygiene conditions or extends to several production areas.

Economic consequences can never be the sole determining factor in selecting
a sanction. Where there is a serious and imminent risk to human health, an
ineffective measure cannot be justified by the business’s potential economic loss.
Proportionality does not require the public interest to be abandoned. It requires the
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administration to choose, among the options capable of serving that interest, an
effective measure that places the least burden on the person concerned.

In administrative sanctions, balancing the means used against the aim pursued
requires consideration of less restrictive but effective measures first. If a severe
sanction is chosen, that choice must be justified by the level of harm or danger in
the particular case (Ogurlu, 2001a).

6. Discretion in allowing time for compliance and suspending or revoking
approval

Law No. 5996 provides that, for certain forms of noncompliance, operators
must be given time to remedy deficiencies. Provisions requiring “a period not
exceeding six months” or “an appropriate period” leave the administration
discretion over the length of that period. In exercising this discretion, it must
consider the nature of the deficiency, the technical work needed to remedy it, the
particular circumstances of the business and the health risk.

Allowing the same period for a simple documentary omission and for a
deficiency requiring changes to a production facility’s technical infrastructure may
be inconsistent with equality and proportionality. A period too short to permit
corrective action in practice defeats the statutory purpose of allowing time for
compliance. Conversely, allowing an unnecessarily long period where a serious
health hazard exists undermines the public interest that the provision is intended
to protect.

A settled administrative practice followed over a long period, or express
assurances given to those concerned, may create legitimate expectations about how
the sanctioning regime will be applied. Legal certainty requires changes in policy
or practice to be foreseeable and those affected to have a reasonable opportunity
to adapt. A legitimate expectation is not, however, an acquired right to continue
unlawful activities or activities that endanger public health; nor do administrative
sanctions generally give rise to acquired rights (Ogurlu, 2003).

A graduated approach to sanctions is also important when approval is
suspended or revoked. Where a deficiency can be remedied and does not create an
immediate and serious danger, less restrictive measures, such as a warning, a
period for corrective action or temporary suspension, may be considered first.
More severe sanctions may be justified, however, by the use of forged documents,
the knowing marketing of unsafe products, systematic obstruction of inspections
or the continuation of serious deficiencies previously notified to the operator.
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If the law makes revocation of approval mandatory for a particular act, the
administration cannot decline to apply an express statutory provision on grounds
of proportionality. In such a case, the proportionality issue arises primarily at the
level of the constitutionality of the statutory provision. The administrative
authority’s task is to assess, narrowly and carefully, whether the conduct actually
meets the statutory conditions that make revocation mandatory.

7. The content of the principle of proportionality

Proportionality requires a fair balance between the means used to interfere with
fundamental rights and the legitimate aim pursued. Article 13 of the Constitution
expressly states that restrictions on fundamental rights and freedoms must not
breach the principle of proportionality. Administrative sanctions are subject to
proportionality review because they restrict the right to property, freedom to work
and freedom of enterprise (Ogurlu, 2001a; Ogurlu, 2001b).

The principle of proportionality comprises three elements: suitability, necessity
and proportionality in the strict sense.

7.1. Suitability

Suitability means that the chosen sanction must be capable of achieving the
intended aim. Under Law No. 5996, the aims are to protect human, animal and
plant health, prevent unsafe products from entering the market and ensure
production in accordance with the law.

A sanction is unsuitable if it does nothing to reduce the identified risk or
prevent the infringement from recurring. For example, where the danger comes
from contamination in a particular product, addressing only an unrelated
documentary omission will not adequately protect public health. Likewise, a
sanction imposed on the wrong person, or on a business with no control over the
infringement, serves neither deterrence nor prevention.

The suitability test asks whether the measure can objectively contribute to the
intended result. There must therefore be an identifiable causal connection between
the sanction and the specific risk (Ogurlu, 2001a).

7.2. Necessity

Necessity requires the choice of the measure that interferes least with
individual rights among those capable of achieving the same aim. If a less
restrictive measure can effectively remove the public health risk, a more severe
sanction should not be imposed.
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For example, destroying a product that could safely be reprocessed may fail
the necessity test if the options of reprocessing or use outside the market have not
been considered. Similarly, closing an entire establishment indefinitely because of
a deficiency in one production area may be disproportionate where a partial
suspension would suffice.

For necessity, the comparison is between measures capable of achieving the
same legitimate aim to an equal degree. If the less restrictive measure would be
ineffective, choosing the more severe one is not, in itself, disproportionate (Ogurlu,
2001a).

7.3. Proportionality in the strict sense

Proportionality in the strict sense requires a reasonable balance between the
public benefit expected from the sanction and the burden it places on the
individual. Even if a sanction contributes to the public interest, it may be
disproportionate if it imposes an excessive and intolerable burden on the person
concerned.

Kurt argues that an administrative sanction must be proportionate to the
seriousness of the infringement and that proportionality requires the penalty to be
tailored to the particular case (Kurt, 2014; Ogurlu, 2001b). Relevant
considerations include the duration and extent of the infringement, the harm or
danger caused, the offender’s fault and previous infringements, their willingness
to cooperate and whether they remedied the deficiency voluntarily.

8. Fixed administrative fines and proportionality

The fact that most fines under Law No. 5996 are fixed limits the
administration’s ability to tailor their amount to the individual case. A fixed fine
may mean that a small business and a large company face the same amount for the
same conduct. This can produce different outcomes, particularly in terms of the
economic impact of the penalty (Akbulut, 2022; Kiremitci, 2023; AYM, E.
2015/109, K. 2016/28, 7.4.2016).

Since the administration has no power to alter a fixed fine, proportionality
review focuses on the correct characterisation of the conduct rather than the
amount. Authorities cannot interpret a sanctioning provision expansively to punish
conduct outside the statutory definition. Whether separate fines can be imposed for
each product, batch, document or day must also have an express statutory basis.
Artificially dividing a single act into several infringements and imposing multiple

10
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penalties without an express provision may breach legality and proportionality
(5326 sayili Kanun, m. 15).

Where a provision that enters into force after the conduct is more favourable
to the offender in respect of the type or amount of the sanction, the principle
requiring application of the more favourable provision must also be observed
(5326 sayili Kanun, m. 5; Danmistay 10. Dairesi, E. 2002/1515, K. 2004/4414,
5.5.2004).

A continuing infringement must be distinguished from separate acts committed
at different times through independent decisions. Where several findings made
during the same inspection arise from breach of the same legal obligation, the
decision must explain how many distinct misdemeanours they constitute and why.
Otherwise, the accumulation of penalties may create a clear imbalance between
the seriousness of the conduct and the sanction.

9. Increased sanctions for repeat infringements

Some provisions of Law No. 5996 require an increased penalty or suspension
of establishment approval where the same conduct is repeated within a specified
period. The existence of a previous sanction should not, on its own, be treated as
sufficient to apply these provisions. The earlier and later conduct must constitute
the same type of misdemeanour, the statutory time requirement must be met, and
the earlier decision must be legally capable of being taken into account.

Breaches of different obligations cannot be treated as repetition merely because
they were committed by the same business. For example, a breach of record-
keeping obligations identified in one inspection and a hygiene breach identified in
a later inspection cannot be regarded as repetition of the same act unless the law
expressly provides otherwise. An expansive interpretation of the repeat-
infringement provision would breach legality because it would increase the
severity of the sanction.

Before the enhanced sanction for repetition is applied automatically, the
authority must establish the date of the earlier decision, its notification and finality,
and whether the new conduct is legally identical to the earlier infringement. These
matters must be clearly addressed in the sanctioning decision.

10. Establishing infringements, evidence and the duty to give reasons

A sanctioning decision must contain adequate reasons if it is to be possible to
review whether discretion has been exercised proportionately. Merely repeating
the statutory provision is not enough. The decision must explain the specific

11
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conduct constituting the infringement, the evidence relied on, why the particular
sanction was chosen and why less restrictive measures were considered
insufficient.

Article 25 of the Law on Misdemeanours requires the record of an
administrative sanctioning decision to state clearly the identity and address of the
person sanctioned, the conduct attracting the sanction, the supporting evidence, the
date of the decision and the identity of the public officials who took it. The place
and time of the conduct must also be stated (5326 sayili Kanun, m. 25).

In technical inspections under Law No. 5996, evidence may include inspection
records, photographs, sampling documents, laboratory results, temperature or
production records, invoices, dispatch documents and statements by the
establishment’s representative. An administrative sanction cannot rest solely on an
inspector’s unsupported opinion. Where technical assessment is required, the
authority must also explain the method used, the conditions under which samples
were taken and preserved, and the reliability of the analytical results.

The duty to give reasons is particularly important where discretion is exercised.
Authorities must explain why they allowed less than the full six-month maximum
period, why they suspended all operations rather than only those of the relevant
part of the establishment, or why they chose destruction instead of another use for
the product. Without such explanations, judicial review of proportionality also
loses its effectiveness.

A reasoned sanctioning decision enables the person concerned to exercise their
rights of defence and challenge effectively. It also enables the court to examine
whether the administration exercised its discretion in accordance with the statutory
purpose (Ogurlu, 2001b).

11. Competence and intervention in emergencies

Under Article 42(2) of Law No. 5996, the provincial director of agriculture and
forestry has the power to impose the administrative sanctions prescribed by the
Law. The provincial director may delegate that power to district directors in
writing. Where official controls reveal a danger to human health, food and feed
safety, or plant or animal health that requires urgent measures, the control officer
may impose sanctions other than administrative fines (5996 sayil1 Kanun, m. 42/2).

The control officer’s emergency powers are not unlimited either. There must
first be a specific danger and a need for urgent action. A finding of noncompliance
alone does not always justify the use of emergency powers. The scope of an urgent

12
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measure must be limited by the nature and extent of the danger. If the danger
concerns only a particular product group, suspending the entire establishment’s
operations requires separate justification.

It is also important that the control officer does not have the power to impose
an administrative fine. The officer may establish the conduct and collect evidence,
but the fine must be imposed by the competent authority designated in the Law.
Since rules on competence are matters of public order, a sanction imposed by an
authority lacking competence is unlawful.

12. The right to a defence and procedural proportionality

The Law on Misdemeanours contains no general provision requiring those
concerned to be heard before a sanctioning decision is taken in every
misdemeanour case. Legal scholars regard this as a significant omission. Kurt
identifies the opportunity to learn the allegation, access information and
documents, and present one’s views before an administrative sanction is imposed
as essential elements of fair administrative procedure (Kurt, 2014; Ogurlu,
2001b).

The person concerned should be heard particularly where a severe sanction is
contemplated, such as prolonged suspension of operations, revocation of
establishment approval or destruction of products causing substantial economic
loss. In the presence of an urgent health risk, the administration may impose an
interim measure without first hearing that person. Once the immediate danger has
been removed, however, they must be given an opportunity to present their views
and objections.

The right to a defence also contributes to the proportionality assessment. An
operator can show that a deficiency has been remedied, that an infringement is
confined to a particular product group, that a laboratory result may be wrong or
that a less restrictive measure would suffice only if given an opportunity to explain.
The right to a defence is therefore more than a formal safeguard: it helps ensure
that decisions are substantively correct and proportionate.

13. Judicial review

Judicial review of administrative sanctions under Law No. 5996 may vary
according to the type of sanction. Unless a special avenue of challenge is provided,
administrative fines and decisions transferring ownership to the State may be
challenged before the criminal judgeship of peace within fifteen days of
notification or oral pronouncement, pursuant to Article 27 of the Law on

13
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Misdemeanours. This avenue allows the administration’s sanctioning decision to
be reviewed on both factual and legal grounds (Cin, 2024).

Other measures, such as suspension of operations or suspension or revocation
of approval, generally fall within the jurisdiction of the administrative courts,
unlike administrative fines and transfers of ownership to the State. Where the same
administrative action imposes both a fine and another administrative sanction, such
as revocation of establishment approval, determining the competent court also
requires consideration of the legal connection between the sanctions and the
jurisdictional rules in the Law on Misdemeanours.

In judicial review, the court cannot substitute its own assessment of the merits
for that of the administration. It may, however, examine whether discretion was
exercised within statutory limits, whether the act rests on genuine and sufficient
grounds, and whether it complies with equality, legal certainty and proportionality.
Review of proportionality is part of review for lawfulness, rather than a review of
administrative expediency.

Conclusion

Law No. 5996 gives the administration broad and effective sanctioning powers
to protect human, animal and plant health. The breadth of those powers does not
mean that they can be used without limits. Where the Law precisely prescribes the
type and amount of a sanction, the administration exercises mandatory powers.
Discretion arises, however, in assessing risk, determining the period for corrective
action, choosing between alternative measures, deciding the extent of a suspension
of operations and determining the scope of severe sanctions.

Discretion is limited above all by legality and legal certainty. A regulation or
administrative instruction cannot create a misdemeanour or sanction not provided
for by statute. Sanctioning provisions cannot be extended by analogy, and the
person liable must be identified on the basis of concrete evidence.

Proportionality requires the administration’s chosen measure to be suitable,
necessary and proportionate to the aim of protecting public health. A more severe
sanction should not be chosen where a less restrictive but equally effective measure
is available. If noncompliance is confined to a particular activity or product, the
sanction should, as far as possible, be confined to that area as well. Conversely,
failing to intervene effectively where there is a serious and imminent health hazard
is also inconsistent with proportionality.

14
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In applying Law No. 5996, proportionality is not simply a means of reaching
a compromise between public health and operators’ rights. It is a legal requirement
to identify a sanction that protects public health effectively without imposing a
burden greater than the aim requires. The exercise of discretion on the basis of
concrete evidence, scientific risk assessment and clear reasons will strengthen both
public health protection and the lawfulness and legitimacy of sanctioning
decisions.
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Ozet

Gida, yalnizca insanin yasamini siirdiirmesini saglayan bir tiiketim unsuru
degil ayn1 zamanda kiiltiirel kimlik, toplumsal iligkiler, ekonomik faaliyetler ve
temel insan haklariyla iligkili ¢cok boyutlu bir olgudur. Bununla birlikte, gidanin
hukuki diizenlemelerdeki tanimi ile toplumdaki anlami ve karsiligi arasinda
farkliliklar ortaya ¢ikabilmektedir. Bu ¢aligmanin amaci, gidanin hukuki tanima ile
toplumsal karsilig1 arasindaki uyumsuzlugu kavramsal agidan incelemek ve bu
farkliligin ortaya ¢ikis nedenlerini degerlendirmektir. Calisma, gidanin hukuki
acidan giivenlik, uygunluk, denetim ve tiiketicinin korunmasi gibi Olgiitler
tizerinden ele alinmasi ile toplumsal agidan kiiltiirel miras, gelenek, aidiyet, inang
ve giindelik yasam pratikleriyle iliskilendirilmesi arasindaki farklilagmay1 ortaya
koymasi bakimindan 6nem tagimaktadir. Arastirmada nitel desen benimsenmis ve
ikincil kaynak taramasina dayali dokiiman incelemesi yapilmistir. Bu kapsamda
gida hukukuna iliskin mevzuat, akademik ¢aligmalar ve konuya yonelik kavramsal
tartismalar incelenmistir. Calismanin temel kisitini, birincil veri toplanmamasi ve
degerlendirmelerin mevcut yazili kaynaklarla sinirli olmasi olusturmaktadir.
Kavramsal degerlendirme sonucunda, hukuki tanimlarin gidanin giivenligini ve
piyasadaki dolagimini diizenlemek agisindan islevsel olmakla birlikte, gidanin
toplumsal ve Kkiiltiirel anlamlarin biitlinliyle kapsamakta yetersiz kalabilecegi
diisiiniilmektedir. Bu dogrultuda, gidanin hukuki ¢ergevesinin olusturulmasinda
giivenlik ve tiiketicinin korunmasi ilkelerinin yani sira s6z konusu uyumsuzluga
sebep oldugu tespit edilen kaynaklarin; kiiltiirel gesitlilik, toplumsal degerler ve
geleneksel iiretim pratiklerinin de dikkate alinmasiyla, gida hukuku ile toplumsal
gergeklik arasindaki uyumun giiglendirilmesine katki saglanacagli sonucuna
ulagtlmistir.

Anahtar Kelimeler: Gida, Gida Hukuku, Gidanin Toplumsal Karsiligi.
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The Discrepancy between the Legal Definition of Food and Its Societal
Equivalent

Abstract

Food is not merely an item of consumption that sustains human life; it is a
multidimensional phenomenon linked to cultural identity, social relations,
economic activities, and fundamental human rights. However, discrepancies can
arise between the legal definition of food and its meaning and significance within
society. This study aims to conceptually examine the misalignment between the
legal definition of food and its societal significance, and to evaluate the reasons
behind this divergence. The study is significant in that it highlights the distinction
between the legal approach to food focused on criteria such as safety, compliance,
regulation, and consumer protection and the societal perspective, which associates
food with cultural heritage, tradition, belonging, belief, and everyday life practices.
A qualitative research design was adopted, and a document analysis based on a
review of secondary sources was conducted. In this context, food law legislation,
academic studies, and relevant conceptual debates were examined. The study's
primary limitation is the absence of primary data collection, meaning the analysis
is confined to existing written sources. The conceptual evaluation suggests that
while legal definitions are functional for regulating food safety and market
circulation, they may fall short of fully encompassing the social and cultural
meanings of food. In this context, it has been concluded that strengthening the
alignment between food law and social reality can be achieved by incorporating
alongside the principles of safety and consumer protection factors such as cultural
diversity, societal values, and traditional production practices, which have been
identified as sources of the aforementioned discrepancies.

Keywords: Food, Food Law, Societal Significance of Food.

Giris

Canlilarin yalnizca yasam kaynagi olmaktan 6te sosyal ve kiiltiirel bir
degeri de yansitan gidalar, hijyen ve kalite standartlarinin korunmasi agisindan
oldukga 6nem arz eden ¢ok boyutlu bir konuyu ifade etmektedir. Fiziksel, kimyasal
ve biyolojik unsurlariyla tiiketime aykir1 olmayan 6zellikleri igeren gidalar ile gida
giivenligi saglanabilmektedir. Bu noktada HACCP (Tehlike Analizi ve Kritik
Kontrol Noktalar) ile gida giivenligi prosediirleri izlenerek tiiketicinin sagligi ve
kaliteli hizmetin standartlar1 korunmus ve siirdiiriilebilir hale gelebilmektedir

(Karabal, 2019). Giivenilir gidaya erisim, insan sagligia katki sunmasi, gidanin
iiretim ve koruma kosullarinin denetlenmesi, gida ve tiiketicinin adil bir sistem ile
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bulusturulmas1 ve gida hijyeni gibi bir dizi konuda insanlik tarihi kadar eskiye
dayanan gerekliliklere halen ¢esitli kanun ve yonetmeliklerde yer verilmektedir.
Ancak giivenilir gidaya erisim ve tiiketim konusuna tiiketici hakki veya rekabet
hukuku acisindan bakilmasindan ziyade, gida konusunun insan sagligini etkileyen
ciddi bir konu olarak ele alimip gida giivenliginin insan haklar cergevesinde
degerlendirilmesine dikkat c¢ekilmistir (Okumus, 2023). Gida konusunda
ylirtirliige konulmus olan uluslararasi hukukta gecerliligi olan anlagmalar 6rf-adet
hukuku kurallarini da igermelidir (Peerzada, 2019). Ciinkii gidaya erisim ve gida
tilketimi konularinda uluslararas1 hukukta akdedilen anlagsmalar yalnizca taraf
devletler icin baglayici oldugundan, anlagsmalara taraf olmayan iilkeler icin
herhangi bir yiikiimliilik i¢ermemektedir. Dolayisiyla temel bir ihtiya¢g olan
gidalar konusunda tiim toplumlar1 baglayan ve sinirlar1 esnek olan bir anlagma
hayata gegcirilmelidir.

Bu arastirmanin temel sorusu: “Gidanin hukuki tanimi ile toplumsal
karsilig1 arasindaki uyumsuzlugun kaynaklari nelerdir ?”” seklinde tasarlanmustir.
Bu sebeple calismanin amaci, gidanin hukuki tanimi ile toplumsal karsiligi
arasindaki uyumsuzlugu kavramsal agidan incelemek ve bu farkliligin ortaya ¢ikis
nedenlerini degerlendirmektir. Buradan hareketle, literatiir taramasma dayali
betimleyici oOzellik tasiyan nitel desende bir arastirma gerceklestirilmistir.
Aragtirma kapsaminda, gidanin kanun ve yonetmeliklerde gesitli agilardan yer
almasiyla birlikte bunun yeterliligi ve toplumlar arasindaki kiiltiirel farkliliklarin
dogurdugu ihtiyaclardan kaynaklanan uyumsuzluk konusu ele alinmistir. Gelismis
toplumlarda giivenilir ve yeterli gidaya erisim kolay ve pratik yollarla
saglanabilirken gelismemis toplumlarda aclik temel bir sorun olarak ortaya
¢ikmaktadir. Dolayisiyla mevcut kanun ve yonetmeliklerin toplumlarin degisken
yapilarina gore daha spesifik ele alinmasinda fayda goriilmektedir. Genel bir
yonetmelikten ziyade toplumsal farkliliklari esas alan detayli hukuki
diizenlemelere gidilmelidir.

Gida Konusunun Kisa Tarihi ve Hukuki Cercevede Gida Kavram

Gida kalitesi ve gida hijyeni gibi gida temelli konulara verilen 6nem
gecmisten giiniimiize siiregelmektedir. Gida, insan ve canli sagligiyla yakindan
ilgili oldugundan kalitesi ve denetimi yasamin var oldugu giinden bugiine énem
tasimigtir. Anadolu’da gida konusunun hukuki agidan diizenlenmesine dair kanitlar
ilk ¢aglara kadar uzanmaktadir. Clinkii Anadolu medeniyetlerinde gida konusunda
yapilan diizenlemelere dair pek ¢ok arkeolojik kesifler gergeklestirilmistir (Yalgin,
2008). Hem mitoloji temelinde mevcut olan degerler ve uygulamalar hem de
rasyonel yontemlere dayali arastirmalar Yunan kiiltiirinde gida konusuna, gida
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giivenirligi ve gida hijyeni agisindan hassasiyet gosterdiklerini ortaya
koymaktadir. Hijyen konusu, bitkilerden ila¢ iiretilmesinde ve saglikli beslenme
konularinda ¢aligsmalarin temel gerekgesini olusturmustur. Antik Yunan’da hakim
olan bitki kaynakli ilaglarin iiretimi ve hijyen konusuna verilen 6nem, Roma
medeniyetinin de etkilenmesine neden olmustur. Bu dogrultuda Roma
Cumhuriyeti’nde oyunlarin diizenlenmesi, giivenligin saglanmasi, yollarin bakimi
ve pazar alanlarinin denetlenmesi gibi bir dizi gorevler M.O. 494 tarihinde
kurulmus olan aedilis curulis’e ait olup pazar alanlarinda kullanilan agirlik
Olciilerinin dogrulugunu ve satilan iirlinlerin kalitesini denetleyerek kitlik
zamanlarinda hazirlik olmasi i¢in belirli miktardaki bugdayin muhafaza edilmesini
saglamaktaydi (Tirkoglu ve Bilgin, 2011). Benzer sekilde Hammurabi Yasalari
gida hukukuna dair gida maddelerine hile karistirilmas1 halinde uygulanacak olan
kat1 kurallar1 igermekteydi (Mettke ve Ortan, 1979).

Osmanli Devleti’nde Sultan II. Beyazit’in hiikiimdarlig1 doneminde 1481-
1512 yillar1 arasinda Istanbul, Bursa ve Edirne sehirlerinde gida denetimine iliskin
yasal diizenlemeler uygulamaya koyulmustur (Tayar, 2010). Osmanli Devleti’nin
yOnetimine tabii olan genel denetim aglar1 araciligiyla icra edilmistir. Genel
denetimden sorumlu olan agalarin; ¢ars1 ve pazarlarda satilan mallarin fiyatlarinin
ve kalitesinin denetlenmesi, diikkanlarin temizliginin siirdiiriilebilir olmasi,
tartilarin dogru ve giivenilir olmasini denetlemek gibi gorevleri bulunmaktadir.
Denetimi saglayan agalar ayrica iyi malzemelerin arasina c¢liriik veya tiiketime
uygun olmayan iirlinlerin karismasina tagsis edilmesine ve satilmasina da engel
olmaktaydilar (Yildirim, 2012). Osmanli imparatorlugu’nda hijyen odakli gida
kontrollerinin ve denetiminin yapilmasi modern saglik uygulamalarinin ve
belediye teskilatlarini kurmanin temel bir ¢abasi olarak gelismeye baglamistir.
Toplumla bulusan gidalarin, kamu sagliginin korunmasi gerekgesiyle denetlenmesi
ve satisa sunulan gidalarin denetlenerek smirlandirilmasi Istanbul’da 1831 ile 1895
yillarinda yasanan kolera salginlarinin yasandigi donemlerde gelisim gostermistir.
Oyle ki 2020 yilinda tiim diinyada yasanan Covid-19 salgminin da gida hijyeni ve
muhafazasi konusunda hassasiyetin 6onem kazanmasina sebep olan onemli bir
parametredir.

Tiirk gida hukukunun giiniimiizdeki yapisi Avrupa Birligi gida hukuku
ekseninde sekillenmistir. Dolayisiyla Tiirk gida hukuku igerik olarak Avrupa
Birligi gida hukuku ile benzerlikler gosterebilmektedir. Tiirk gida kanunun
temelini olusturan 5996 sayili Veteriner Hizmetleri, Bitki Sagligi, Gida ve Yem
Kanunu’nun amaci gida kapsaminda insan ve hayvan sagliginin korunmasidir. Bu
baglamda gida ve yem giivenirligi, halk sagligi, bitki ve hayvan sagligi, hayvan
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1slaht ve refahi1 konulari kapsam alanina dahil edilmistir. Ancak kisisel tiretim
amactyla hazirlanan birincil iiretim iiriinleri ve kisisel tiiketim amaciyla hazirlanan
gidalar bu kanun kapsami diginda birakilmistir (Veteriner Hizmetleri, Bitki Sagligi,
Gida ve Yem Kanunu, 27610 sayili Resmi Gazete, madde 2, 2010). Dolayisiyla
s06z konusu kanun ile gida denetimlerinin standartlar1 belirlenmektedir. Avrupa
Birligi’nin 178/2002 sayili Tiiziigli'nde ise gida kapsaminda; insanlar tarafindan
tiikketilmesi amaglanmis olan veya tiiketimi makul olan gida maddelerini igerirken
ilag, kozmetik ve tiitiin gibi kategorileri bu kapsamin disinda birakmaktadir
(Avrupa Birligi 178/2002 sayili Tiiziik, madde 2). Bu noktada dini agidan farkli
gida tiiketimleri farkli toplumlarda makul sayilmaktadir. Kanuni agidan gidalar
tiikketimi uygun goriilse de din merkezinde farklilasma s6z konusu olabilmektedir.
Tiirk Gida Kodeksi Yeni Gidalar Yonetmeligi’'ne gore; gidalarin, insan sagligini ve
tilketici haklarmi yiiksek oranda koruyacak sekilde piyasaya arz edilmesi
konusuna deginilmektedir. Bu baglamda tiiketicilerin iirlinlerin igerigi ve kalitesi
konusunda yaniltilmamasi i¢in 6nlemler alinmaktadir (Tiirk Gida Kodeksi Yeni
Gidalar Yonetmeligi, 33259 sayili Resmi Gazete, madde 1, 2026). Genel gida
hukuku gida giivenligini tanimlamamakla birlikte gidanin giivenli olmayacagi
durumlara vurgu yapmaktadir. Bu durumda gida giivenliginin saglanma kosullar
net bir sekilde belirlenmis degildir. Gida Kodeksi’nde gegen, zarara yol agmamak
ibaresi ise bir bakimdan konuya agiklik getirmektedir (van der Meulen ve
Szajkowska, 2020). Gida konusunu iceren kanun ve yonetmeliklerde genel
gercevede, denetim, tiiketici haklar1 ve standartlastirma konular1 ele alinmaktadir.

Yontem

Bu calismanin amaci, gidanin hukuki tammmi ile toplumsal karsiligi
arasindaki uyumsuzlugu kavramsal agidan incelemek ve bu farkliligin ortaya g¢ikis
nedenlerini degerlendirmektir. Calisma, gidanin hukuki acidan giivenlik,
uygunluk, denetim ve tiiketicinin korunmasi gibi dlgiitler {izerinden ele alinmasi
ile toplumsal acgidan kiiltiirel miras, gelenek, aidiyet, inang ve giindelik yasam
pratikleriyle iliskilendirilmesi arasindaki farklilasmayr ortaya koymasi
bakimindan 6nem tasimaktadir. Arastirmada nitel desen benimsenmis ve ikincil
kaynak taramasina dayali dokiiman incelemesi yapilmistir. Bu baglamda arastirma
betimleyici bir 6zellik tagimaktadir. Bu kapsamda gida hukukuna iliskin mevzuat,
akademik caligmalar ve konuya yonelik kavramsal tartigmalar incelenmistir.

Ikincil kaynak incelemesine dayali literatiir taramasi sirasinda, gida
kavraminin hukuki boyutu ve toplumsal karsilig1 arasindaki uyum ve uyumsuzluk
noktalar1 sistematik olarak degerlendirilmistir. Arastirma sorusu: “Gidanin hukuki
tanimu ile toplumsal karsiligi arasindaki uyumsuzlugun kaynaklar1 nelerdir ?”
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seklinde tasarlanmistir. Yani ¢alismanin temel arastirma sorusu, gidanin hukuki
cercevedeki anlami ve halk arasindaki karsiligini karsilagtirmali bir sekilde ortaya
koymak iizerinedir. Arastirma sorusu 1s1ginda, gida kavraminin Oncelikle
biyolojik, gastronomik, sosyolojik ve felsefi boyutlar1 baglaminda toplumsal
karsilig1 irdelenmistir.

Arastirmada kullanilan betimleyici yontem kapsaminda, literatiirdeki gida
hukuku kavramina dair tanimlar ve ilgili kanunlarin temel icerigi agiklanmustir.
Aragtirmanin analitik yontemi kapsaminda ise gida kavraminin toplum agisindan
tiikketici sagligi, halk saglig1, piyasa giiveni ve siirdiirtilebilir kalkinma tizerindeki
etkileri degerlendirilmistir.

Caligmada disiplinlerarasi bir yaklagim benimsenmis olup arastirma
sorusunun analizinde, gida bilimi ve tiiketici davranisi, gastronomi, iletisim,
isletme, tarim ekonomisi, gida teknolojileri ve siirdiiriilebilirli§e deginilen
akademik kaynaklar taranmigtir. Boylece, gida sistemleri sadece teknik iiretim
stireclerinden olusan bir yapi1 olarak degil, ayn1 zamanda sosyal, ekonomik,
kiiltiirel ve ¢evresel unsurlarin etkilesimde bulundugu biitiinsel bir sistem olarak
ele alinmistir.

Arastirma kapsaminda gidanin hukuki taniminin toplum i¢in anlaminin
nasil sekillendiginin ortaya koyulmasinin multidisipliner agidan incelenmesi
calismanin 6nemini artirmaktadir. Bu sayede gidanin hukuki tanimi ve toplumsal
karsilig1 arasindaki uyumsuzlukta rol oynayan tiim boyutlarin ortaya konulmasiyla
karar wvericiler i¢in aksiyon alma noktasinda farkindalik saglanabilecegi
diistiniilmektedir. Boylece toplumsal farkindalik ve refah diizeyi artacagindan
sosyal bir katki saglanabilecegi diisiiniilmektedir. Ayrica isletmeler ve yerel
yonetimler agisindan diigiiniildiigiinde toplumsal faydanin 6nceliklendirilmesi ile
iliskisel pazarlama stratejilerinin katkisiyla ekonomik bir katkimin elde
edilebilecegi disiiniilmektedir.

Caligmanin  temel  kisitini,  birincil  veri  toplanmamasi  ve
degerlendirmelerin  yalnizca mevcut yazili kaynaklarla sinirhh  olmasi
olusturmaktadir. Bu ¢alismada saha arastirmasi, anket, goriisme, deney veya
bagimsiz istatistiksel analizler yer almamaktadir. Bu nedenle, arastirmada yontem
acisindan yalnmizca ikincil kaynaklarin incelenmesi metodolojik bir sinirliliga
neden olmustur.

Gida Kavramimin Toplumdaki Yeri Uzerine Tartijma

Gidalar canlilarin yagaminin temel kaynagini ifade ettiginden, toplumlar
i¢in biiyiikk 6nem tasiyip kiltiirel bir deger igermektedir. Literatiirde gida konusu
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ekseninde oldukca fazla temada konu ele alinmistir. Bu baslik altinda s6z konusu
calismalar, gida kavraminin toplumdaki yeri ve Onemi g¢ercevesinde
degerlendirilecektir.

Gida temelli kanun ve yonetmelikler her ne kadar tiiketicilerin haklarin
korusa da dini agidan tiiketim tercihleri farklilik gosterebilmektedir. Dolayisiyla
gida kanunlar1 ortak olsa da her tiiketici i¢cin uygulanabilir bir durumda degildir.
Ornegin helal gida sertifikalar tiiketicilerin helal gida segimlerinde yarattigi giiven
ile etkili olurken piyasada bir rekabet unsuru olarak giiveni ve itibar1 sarsacak
diizeyde yaniltict bilgilerle kullanimi da s6z konusudur (Topguoglu ve Ozkul,
2014). Gida temal reklamlarin igeriklerinde yaniltici ifadelerin yer almas: tiiketici
iradesini yaniltarak kamu saglhigini tehlikeye diisiirdiiglinden tiiketici koruma
yollan gelistirilmelidir (Demirci, 2026). Piyasada etik ilkelere de riayetin 6nemi
biiyiliktlir. Gidanin yalnizca piyasa bir talebi karsilayan hizmet unsuru olarak ele
almaktan ziyade, bireylerin temel ihtiyacinin karsilanmasi yoniinde bir hak olarak
goriilmesi gerektigini vurgulamaktadir. Bu baglamda gidaya erisimde esit haklar
sunulmasinin gerekliligi ve demokratik ve adil bir gida egemenliginin hakim
oldugu sistemin kurulmasi gerekliligi vurgulanmistir (Yalgin, 2026). Ayrica gida
giivenligi konusu siirdiiriilebilir temalarla pekistirilerek ekonomik, sosyal ve
cevresel kalkinma hedefleriyle birlestirilmelidir (Soylu, 2022). Boylelikle
iireticiler i¢in ekonomik bir kazang elde edilirken, toplumsal bir fayda saglanmis
olup c¢evresel zarar azaltilabilecektir. Aksi halde gida giivenligini ciddiye
almaksizin, bozulmus veya degistirilmis gida icerikleri ile iirlinleri piyasaya
sunanlar i¢in cezai iglemlerin yiiriirliige konulmasi 6nerilmektedir (Bulut, 2026).
Giivenli gidaya erigim tiim toplumlar ortak ve degismez temel hakki olmalidir.
Oyle ki gida hakkina dair ihlallerin sona ermesi amaciyla yalmzca gida hakki
iizerine odaklanilmis 6zel bir uluslararasi anlasmanin imzalanmasi ¢6ziim igin
atilabilecek bir adim olarak goriilmektedir (Teton, 2012). Bu dnerilen uluslararasi
anlagma, her ne kadar gidaya erisimin esitligi ve kolaylastirilmasi yoniinde olsa
da, bu arastirma baglaminda gilivenli ve insan sagligina aykir1 olmayan gida
igeriklerinin piyasada mevcudiyeti i¢in de benzer bir anlagsmaya ihtiyag
duyulmaktadir. Ornegin, arama ve el koyma, taklit mallarin imhasi, para cezasi
gibi caydirici tedbirlerin alinmasi dnerilmektedir (Ozen, 2016). Gida konusunda
titketicilerin bilgilendirilmesi ve etiket okuma bilincinin gelistirilmesi amaciyla
Milli Egitim Bakanligt ve Tarim ve Orman Bakanligi sorumluluk alarak
titketicilerin farkindaliklarinin artiritlmasi miimkiin olabilecektir (Tiiziiner, 2020).
Ciinkl gida etiketi; tiiketicilerin satin alma sirasinda tiriinle ilgili dogru bilgiye
erisimini kolaylastirir. Bu sayede tiiketiciler kendileri i¢in uygun olan saglikli veya
sagliksiz yiyecekleri ayirt ederek se¢im yapabilmektedirler (Sonmez, 2023).
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Gidaya erisim ve piyasada gida igerikleri ile ilgili ihlaller farkli kiiltiir ve inanglara
sahip olmayan insanlarin kiiresel bir diinyada birlikte yasamalarindan
kaynaklanmaktadir. Ciinkii dini inanglara da bagl olarak belirli toplumlarda bir
gida tiiketilebilirken digerinde tiiketilmemektedir. Bu durumda saticilarin da
yalnizca kar elde etme amaciyla siirdiirdiikleri pazarlama faaliyetleri sonucunda
pazarda iiretici ve tiiketiciler arasinda anlagmazliklar ortaya cikabilmektedir.
Literatiirdeki mevcut aragtirmalar, gida konusu ile bireyin rasyonel olmayan
davraniglarinin kesisiminde kalmaktadir. Her ne kadar kanunlar mevcut tiiketici
haklarinin korunmasi i¢in var olsa da tiiketiciler satin alma kararlar verirken veya
bir pazarlama faaliyetlerine maruz kalirken yanilabilmektedirler. Bireylerin
rasyonel karar verememe durumlarina bir ¢6ziim Onerisi olarak kanun ve
yonetmeliklerin bdlgesel ve spesifik konular {izerinde ¢alisilarak gelistirilmesi
dogru bir karar olabilecektir. Boylelikle gida konusunda kanun ve yonetmeliklerin
tiikketici dostu olmasi, tiiketicilerin saglikli ve giivenilir gidalarla bulusmasini
saglayarak toplumsal refahin artmasina katki sunacaktir. Etiket okuma aliskanligi,
gidaya erisimde adalet, carpan etki yaratan fayda saglama anlayisi, haksiz rekabeti
onleyen ve yaniltici bilgiyi ortadan kaldiran caydirici dnlemler gida giivenliginin
stirdiiriilebilirligi saglayacaktir.

Sonug¢ ve Oneriler

Arastirma sorusu: “Gidanin hukuki tanimi ile toplumsal karsilig
arasindaki uyumsuzlugun kaynaklar nelerdir ?” seklinde tasarlanmistir. Gidanin
hukuki ¢ercevesinin olusturulmasinda giivenlik ve tiiketicinin korunmast
ilkelerinin yani sira s6z konusu uyumsuzluga sebep oldugu tespit edilen
kaynaklardan; kiiltiirel c¢esitlilik, toplumsal degerler ve geleneksel {iretim
pratiklerinin de dikkate alinmasiyla, gida hukuku ile toplumsal gerceklik
arasindaki uyumun giiclendirilmesine katki saglanabilecegi sonucuna ulasilmistir.
Ciinkii bireylerin gida giivenligine dair tutumlarinda etkili olan unsurlar gelir, yas,
cinsiyet gibi sosyo-ekonomik ozellikler ve sosyal medya, aile, arkadaslar gibi
danigilan bilgi kaynaklar1 agisindan farklilik gosterebilmektedir (Aydin Eryillmaz
ve Kilig, 2020). Reklam gibi pazarlama c¢alismalarindaki yaniltici ifadelere riayet
edilmesi veya isletmelerin rekabet kaygisi ile tiiketicilerin satin alma kararlarina
yon verme c¢abasi gibi olumsuz deneyimlerin yasanmasindaki temel sebebin,
kanun ve yonetmelikler mevcut olsa da insanin her zaman rasyonel
davranamamasi seklinde degerlendirmek miimkiindiir. Dolayisiyla bu arastirma
kapsamimda gergeklestirilen kavramsal degerlendirme sonucunda, hukuki
tammlarin gidanin giivenligini ve piyasadaki dolasimimi diizenlemek agisindan
islevsel olmakla birlikte, gidanin toplumsal ve kiiltiirel anlamlarini biitiiniiyle
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kapsamakta yetersiz kalabilecegi diistiniilmektedir. Konu ile ilgili 6neriler asagida
stralanmaktadir:

o Kentten kdye gogiin 6zendirilmesi ve desteklenmesiyle iiretim
artacaktir. Boylelikle siirdiiriilebilir sekilde kaliteli ve giivenilir gidaya
erisim saglanacagindan, piyasadaki sinirli gidalara erisim kaygisi olmadan
en giivenilir gidalar tercih edilebilecektir.

e Yerel iireticilerin desteklenmesiyle gidanin iiretim asamasindan,
tilketiciye ulasmasina kadar olan tiim siireclerin profesyoneller tarafindan
takip edilmesi ve giivenilir gidaya erisim miimkiin olabilecektir.

e Tarim ve hayvanciligin ilgili politikalar araciligryla desteklenmesi
halinde, meyve ve sebze iiretimi artacaktir, et ve siitiin arz1 ise piyasadaki
talebi karsilayabilecek diizeye eriserek uygun fiyatlama politikalar ile
piyasada sunulabilecektir. Bu sayede daha uygun fiyatlarla gidaya erigim
coklu kanallardan kolaylikla ve giivenilir sekilde saglanabilecektir.

e Halkin etiket okuma bilincinin artirilmast, {iriin i¢erigi farkindalig
yaratilmasi konusunda 6zendirici ¢aligmalarin pazarlamacilarin destegiyle
hayata gecirilmesinde fayda goriilmektedir.

e Toplumsal beklentilerin ve kiiltiirel farkliliklarin bolgesel anlamda
spesifik bir sekilde arastirilmasi ve elde edilen bulgular 1s18inda karar
vericiler tarafindan kanun ve yonetmeliklerin revize edilmesi veya
kapsammin gelistirilmesi konusunda aksiyon alinmasinda fayda
gorlilmektedir.

e Beslenme ve gida temal1 konulara hukuk fakiiltesi miifredatlarinda
yer verilerek (Ispir, 2025) gida hukuku konusunda uygulamalar, kalite
standartlar1 ve cezai iglemler temelinde uzmanlagma saglanabilecegi
diisiiniilmektedir.
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Ozet

Bu caligmada, 5996 sayili Veteriner Hizmetleri, Bitki Sagligi, Gida ve Yem
Kanunu’nun gida giivenilirliginin saglanmasindaki iglevi, idareye taninan énleyici
ve koruyucu miidahale yetkilerinin kapsami ve bu yetkilerin yargisal denetimi
ekseninde incelenmektedir. Oncelikle gida hakki, gida giivencesi, gida
giivenilirligi ve gida egemenligi kavramlari birbirinden ayrilmakta; Kanun’un
odaginin gida giivenilirligi oldugu ortaya konulmaktadir. Ardindan risk analizi ve
ihtiyati tedbir mekanizmalar ile gida isletmelerinin faaliyete baglamadan once
kayit ve onay sistemi araciligiyla denetlenmesi, Danistay ve Anayasa Mahkemesi
kararlar1 1s1ginda degerlendirilmektedir. Calismada, teknik mevzuata bi¢imsel
uygunlugun gidanm giivenilirligi i¢in tek basmna yeterli olmadigi, ihtiyati
tedbirlerden dogan zararlar bakimindan idarenin sorumlulugunun tiimiiyle
dislanamayacag1 ve teknik diizenleme yetkisinin kanuni dayanagi bulunmayan
idari yaptirm ihdasina imkan tanimadigi sonucuna varilmaktadir. Kanun’un
etkinligi, miidahale yetkilerinin bilimsel verilere dayanilarak, denetlenebilir
gerekeelerle ve olgiiliiliik ilkesine uygun bi¢imde kullanilmasina baglidir.

Anahtar Kelimeler: Gida giivenilirligi, 5996 sayili Kanun, Risk analizi, Ihtiyati
tedbir, idari yaptirrm

The Role and Impact of Law No. 5996 in Ensuring Food Safety

Abstract

This study examines the function of Law No. 5996 on Veterinary Services,
Plant Health, Food and Feed in ensuring food safety, focusing on the scope of the
preventive and protective powers of intervention granted to the administration and
on the judicial review of those powers. It first distinguishes the concepts of the
right to food, food security, food safety and food sovereignty, and shows that the
Law is primarily concerned with food safety. It then evaluates risk analysis,
precautionary measures and the prior control of food businesses through the
registration and approval system in the light of decisions of the Council of State
and the Constitutional Court. The study concludes that formal compliance with
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technical legislation is not in itself sufficient to establish that a food is safe, that
the administration’s liability for damage caused by precautionary measures cannot
be excluded altogether, and that the power to adopt technical rules does not permit
the creation of administrative sanctions without a statutory basis. The effectiveness
of the Law depends on the exercise of intervention powers on the basis of scientific
evidence, with reviewable reasons and in accordance with the principle of
proportionality.

Keywords: Food safety, Law No. 5996, Risk analysis, Precautionary measures,
Administrative sanctions

Giris

Gida giivenilirliginin saglanmasinda 5996 sayili Veteriner Hizmetleri,
Bitki Sagligi, Gida ve Yem Kanunu, idarenin 6nleyici ve koruyucu miidahale
yetkileri bakimindan temel bir hukuki ¢ergeve olusturmaktadir. Bu ¢aligmada, s6z

konusu Kanun’un gida giivenilirliginin korunmasindaki islevi, idari miidahale
yetkilerinin kapsami1 ve bu yetkilerin yargisal denetimi ekseninde incelenmektedir.

Gidaya iligkin hukuki degerlendirmelerde gida hakki, gida giivencesi, gida
giivenilirligi ve gida egemenligi kavramlarinin  birbirinden ayrilmasi
gerekmektedir. Gida hakki, bireylerin yeterli, erisilebilir ve insan sagligina uygun
gidaya ulagabilmesini; gida gilivencesi, yeterli ve besleyici gidaya fiziksel ve
ekonomik erisimi; gida egemenligi ise toplumlarin ve {ireticilerin gida
politikalarinin belirlenmesine katilimini esas almaktadir. Birbirleriyle baglantili
olmakla birlikte farkli hukuki boyutlar tasiyan bu kavramlardan c¢aligmanin
odagi gida giivenilirligi olugturmaktadir (Karaman Yal¢in, 2026; Kog¢ ve Uzmay,
2022; Tiirkiye Insan Haklar1 ve Esitlik Kurumu [TIHEK], 2026).

Gida hakki, Anayasa’da bagimsiz bir temel hak olarak agikca
diizenlenmemis olmakla birlikte yasam hakki, sagligin korunmasi ve tiiketicinin
korunmasina iliskin anayasal hiikiimlerle baglantilidir. 5996 sayili Kanun, gida
hakkinin biitiin boyutlarmi degil, 6ncelikle gida giivenilirligini konu edinmektedir.
Bu baglamda gida giivenilirligi, tiiketilen gidanin insan sagligi bakimindan tehlike
olugturmamasin ifade etmektedir (Tiirkiye Cumhuriyeti Anayasasi, 1982, m. 5,
17, 44, 45, 56, 172).

5996 sayili Kanun, giivenilir olmayan gidanin piyasaya arzini
yasaklamanin yan sira gida isletmecilerine cesitli yiikiimliiliikler getirmekte,
isletmelerin faaliyete girisini idari denetime tabi tutmakta, faaliyet siiresince resmi
kontroller yapilmasin1 6ngérmekte ve gerekli héllerde idareye miidahale yetkileri
tanimaktadir. Boylece gida giivenilirligi; onleyici denetim, risk analizi, ihtiyati
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tedbir ve idari yaptinmlardan olusan kademeli bir hukuki rejim araciligryla
korunmaktadir. Bu rejimin etkinligi, idari miidahale yetkilerinin hangi kosullarda
ve hangi hukuki sinirlar i¢inde kullanilacagina baglidir (Soylu, 2023).

Risk kavrami, gida isletmesinde iiretilen bir siit {irlinlinde insan sagligina
zarar verebilecek bir bakterinin tespit edilmesi ihtimali {izerinden
somutlastirilabilir. Bdyle bir durumda bakteri, biyolojik bir tehlike unsurunu; risk
ise soz konusu bakterinin tiiketicilerde hastaliga yol agma olasilig1 ile ortaya
cikabilecek saglik sorunlarinin agirhigini ifade etmektedir. Dolayisiyla gida
giivenilirli§inin saglanmasinda yalnizca tehlikenin belirlenmesi yeterli olmayip
tehlikenin insan sagligi tizerindeki muhtemel etkilerinin de degerlendirilmesi
gerekmektedir.

5996 sayili Kanun’un 26. maddesinde diizenlenen risk analizi, risk
degerlendirmesi, risk yonetimi ve risk iletisimi olmak iizere ii¢ bilesenden
olugmaktadir. Risk degerlendirmesinde bilimsel veriler esas alinarak tehlikenin
niteligi ve muhtemel etkileri aragtirllmaktadir. Risk yonetiminde idare, bu
degerlendirmeler dogrultusunda alinacak 6nlemleri belirlemekte; risk iletisiminde
ise riske iligkin bilgiler ilgili taraflar arasinda paylasilmaktadir.

Bununla birlikte gida giivenilirligi alaninda her durumda kesin bilimsel
sonuglara ulagilmasi miimkiin degildir. Bir gidada bulunan bakterinin insan saglig
bakimindan ciddi zararlar dogurabilecegine iliskin bilimsel bulgular mevcut
olmakla birlikte analizler heniiz tamamlanmamis olabilir. Bu tiir bilimsel
belirsizlik hallerinde ihtiyati tedbir mekanizmas1 énem kazanmaktadir. Ihtiyati
tedbir, insan sagligimin korunmasi amactyla alinan gegici ve koruyucu dnlemleri
ifade etmektedir. Kanuni kosullarin gergeklesmesi halinde idare, tirliniin piyasaya
arzin1 kisitlayabilmekte veya piyasadan toplatilmasini saglayabilmektedir. Bu
bakimdan miidahale i¢in zararin kesin olarak gerceklesmesinin beklenmesi
zorunlu degildir. Bununla birlikte bilimsel belirsizlik, somut ve hukuken
denetlenebilir dayanaklar bulunmaksizin miidahalede bulunulmasina imkan
tanimamaktadir (5996 sayili Kanun, 2010, m. 26).

Bu gergevede 5996 sayili Kanun’un uygulanmasinda iki temel hukuki
sorun ortaya ¢ikmaktadir: Riskin hangi bilimsel ve teknik veriler esas alinarak
belirlenecegi ve belirlenen risk karsisinda idarenin miidahale yetkisinin hangi
6l¢iide kullanilabilecegi. Bu sorunlar, yargi kararlari 1s181inda degerlendirilmelidir.

1. Gida Giivenilirliginin Bilimsel ve Teknik Bakimdan Belirlenmesi
5996 sayili Kanun’un 21. maddesi, glivenilir olmayan gidanin piyasaya
arzini yasaklamaktadir. Giivenilir olmayan gida, insan saglig1 igin tehlike olusturan
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veya insan tiiketimine uygun olmayan gidadir. Bununla birlikte Kanun, teknik
mevzuata uygunlugu tek basina mutlak giivenilirlik glivencesi olarak kabul
etmemektedir. Bir gida belirlenen kosullara uygun olsa dahi giivenilir olmadig1
yoniinde yeterli siiphe veya sebep bulunmasi hélinde idari miidahale giindeme
gelebilmektedir.

Danistayin bu konuya iliskin bir kararinda, bazi gazli iceceklerin
icerigindeki maddelerin insan sagligina zararl olabilecegi iddiastyla agilan davada
ilk derece mahkemesi, s6z konusu maddelerin gida kodeksi mevzuatinda
diizenlenmis olmasini esas alarak davayr reddetmistir. Danistay ise maddelerin
mevzuatta diizenlenmis olmasim tek basina yeterli gérmemis; ilgili maddelerin
irinlerde  bulunup bulunmadiginin, kullanim miktarlariin ~ Kodeks’e
uygunlugunun ve insan sagligi bakimindan muhtemel etkilerinin bilirkisi
incelemesiyle arastirilmasi gerektigini belirtmistir (Danistay 10. Daire, 2021).

Bu karar, gidanin bigcimsel olarak mevzuata uygun goériinmesinin insan
saglig1 acisindan herhangi bir risk tasimadigini kesin olarak ortaya koymadigini
gostermektedir. Saglik bakimindan ciddi risk iddialarinin mevcut oldugu héallerde
bilimsel ve teknik inceleme yapilmasi gerekmektedir. Bu nedenle gida
giivenilirligi alanindaki idari kararlarin yalnizca normatif dayanaklari degil,
dayandiklar1 bilimsel ve teknik degerlendirmeler de yargisal denetimin konusu
olabilmektedir.

Idarenin belirli bir iiriin hakkinda miidahale karar1 vermesi veya miidahale
talebini reddetmesi, bilimsel ve teknik tespitlerle baglantilidir. Dolayisiyla bu
tespitlerin gerekgelendirilebilir ve yargisal denetime elverisli olmasi Gnem
tasimaktadir.

2. Gida isletmelerinin Faaliyete Baslamadan Once Denetlenmesi

5996 sayili Kanun’un 30. maddesinde gida isletmelerinin kayit ve onay
sistemi diizenlenmektedir. Bu sistem kapsaminda belirli isletmelerin faaliyete
baslayabilmesi, onceden idari onay alinmasina baglidir. Boylece gida giivenilirligi
yalnizca piyasaya arz edilen iiriinlerin denetlenmesiyle degil, {iretim faaliyetinin
baslangicinda uygulanan 6nleyici denetim yoluyla da korunmaktadir.

Bu hususa iligkin bir uyusmazlikta, ¢iftlik domuzu eti islemek {izere izin
almis bir sirketin ayni tesiste yaban domuzu eti isleme talebi, ortaya ¢ikabilecek
saglik riskleri gerekgesiyle idarece reddedilmistir. Ik derece mahkemesi, risklerin
yeterince ortaya konulmadig1 gerekcesiyle ret islemini iptal etmistir. Danistay Idari
Dava Daireleri Kurulu ise ilgili mevzuat hiikiimlerini ve saglik risklerini
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degerlendirerek idarenin ret islemini hukuka uygun bulmustur (Damistay idari
Dava Daireleri Kurulu [IDDK], 2025).

S6z konusu karar, gida giivenilirliginin yalnizca iiretim sonrasindaki
denetimlerle degil, iiretim faaliyetine izin verilmesi asamasinda da korunabildigini
gostermektedir. idare, insan saghg bakimindan zararli bir sonucun
gerceklesmesini beklemeksizin mevzuatta Ongodriilen kosullar ¢ercevesinde
onleyici miidahalede bulunabilmektedir (Damistay IDDK, 2025).

3. Ihtiyati Tedbirlerden Dogan idari Sorumluluk

5996 sayili Kanun’un 26. maddesi, bilimsel belirsizlik durumunda insan
sagligmin korunmasi amaciyla idareye ihtiyati tedbir alma yetkisi tanimaktadir.
Bununla birlikte bu tedbirlerin uygulanmasi, gida isletmecileri bakimindan
ekonomik zararlara yol acabilmektedir. Anayasa Mahkemesinin 2 Mayis 2018
tarihli kararina konu olayda, bir igyerinde satilan hazir gidanin zehirlenmeye neden
oldugu yoniinde sikayette bulunulmasi iizerine idarece denetim gercgeklestirilmis
ve siipheli gidalardan analiz amaciyla numune alinmistir (Anayasa Mahkemesi
[AYM], 2018).

Analiz sonuglar1 heniiz belirlenmeden isyeri tedbir amaciyla sekiz saat
siireyle kapatilmistir. Bu siiregte muhafaza altina alinan gidalarin tiiketim stireleri
dolmus ve iiriinler imha edilmistir. Boylece gidalarin insan sagligina zararli oldugu
kesin bigimde saptanmadan uygulanan tedbirler sonucunda isletmeci ekonomik
zarara ugramis ve zararin tazminini talep etmistir.

Uyusmazlik tarihinde ytrirliikte bulunan kanuni diizenleme, ihtiyati
tedbirlerin uygulanmasi nedeniyle Bakanligin sorumlu tutulamayacagini ve
Bakanliktan tazminat talep edilemeyecegini ngérmekteydi. Anayasa Mahkemesi,
idarenin insan sagliginin korunmasi amaciyla ihtiyati tedbir alabilmesini degil, bu
tedbirlerden dogan zararlar bakimindan idarenin sorumlulugunu her durumda
dislayan hitkmii Anayasa’ya aykir1 bularak iptal etmistir.

Karar, gida giivenilirliginin korunmasi amaciyla taninan idari miidahale
yetkileri ile bu miidahalelerden kaynaklanan zararlarin tazmini arasinda hukuki bir
denge kurulmas: gerektigini ortaya koymaktadir. Idarenin miidahale yetkisinin
bulunmasi ile miidahaleden dogan zararlar nedeniyle sorumlu tutulabilmesi
birbirinden ayr1 hukuki meselelerdir.

4. Teknik Diizenleme Yetkisi ile idari Yaptirim Yetkisinin Simirlart

5996 sayili Kanun, teknik niteligi agir basan bir faaliyet alanini
diizenlemektedir. Bilimsel gelismelere ve degisen liretim kosullarina uyum
saglanabilmesi amaciyla idareye belirli diizenleme yetkileri taninmistir. Anayasa
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Mahkemesi, gida isletmelerinde c¢alistirtlmast gereken mesleki personelin
belirlenmesine iliskin diizenlemeyi incelenmistir (AYM, 2011). Kanun ekinde,
isletme tiirlerine gore calistirilmas1 gereken meslek mensuplarini gosteren bir
listeye yer verilmis ve Bakanliga bu listede degisiklik yapma yetkisi taninmistir.
Anayasa Mahkemesi, gida sektoriinlin teknik Ozelliklerini dikkate alarak
Bakanliga bu tiir bir diizenleme yetkisi verilmesini Anayasa’ya aykiri bulmamustir.

Bununla birlikte teknik konularda diizenleme yapma yetkisi, idareye
kanunda Ongoériilmeyen yeni yaptirimlar ihdas etme yetkisi vermemektedir.
Nitekim Danistay, ruhsatin yonetmelik hiikiimlerine dayanilarak iptal edilmesine
iliskin bir uyusmazlikta, yaptirnmin kanuni dayanaginin bulunmasi gerektigini
belirterek yalnizca yonetmelikle ongoriilen yaptirnrmi hukuka aykir1 bulmustur.
Dolayisiyla idare, kanuni yetki gercevesinde teknik kurallar belirleyebilmekle
birlikte bu kurallara aykirilik hélinde uygulanacak yaptirimlari kanuni dayanak
olmaksizin olugturamamaktadir (Danistay 10. Daire, 2023). Bu ayrim, 5996 sayil
Kanun kapsaminda idareye taninan teknik diizenleme yetkisi ile idari yaptirim
yetkisinin hukuki siirlarinin belirlenmesi bakimindan 6nem tasimaktadir.

Sonug¢

5996 sayili Kanun, gida giivenilirliginin saglanmasina yonelik kapsamli
bir hukuki ¢er¢ceve sunmaktadir. Kanun, giivenilir olmayan gidanin piyasaya arzini
yasaklamanin yani sira isletmecilerin sorumluluklarini, faaliyete giriste dnleyici
denetimi, resmi kontrolleri, risk analizini, ihtiyati tedbirleri ve idari yaptirimlari
birlikte diizenlemektedir.

Bununla birlikte Kanun’un yeterliligi, idareye taninan miidahale
yetkilerinin genisligi esas alinarak tek basina degerlendirilemez. Belirleyici olan,
s6z konusu yetkilerin bilimsel verilere dayanilarak, somut ve denetlenebilir
gerekeelerle ve olgiiliiliik ilkesine uygun bicimde kullanilmasidir.

Sonug olarak 5996 sayili Kanun, gida giivenilirligini tiretim asamasindan
piyasaya arza kadar uzanan kademeli bir idari kolluk rejimi igerisinde
korumaktadir. Bu rejimin etkili bigimde islemesi, idarenin gerektiginde siiratle
miidahale edebilmesinin yani sira miidahalelerin bilimsel temellere dayanmasini,
kanuni smirlar iginde kalmasim1i ve yargisal denetime elverigli olmasini
gerektirmektedir. Bununla birlikte Kanunun gida sektoriindeki teknolojik
gelismeler ve degisen ihtiyaglar karsisindaki yeterliligi tartigmaya agiktir. Teknik
ayrintilarin biiyiik ol¢lide ikincil diizenlemelere birakilmasi sonucunda ortaya
¢ikan parcali mevzuat yapisinin da hukuki belirlilik ve uygulama birligi
bakimindan yeniden degerlendirilmesi gerekmektedir.
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Ozet

Gida giivenligi, bireylerin yasam ve saglik haklariyla dogrudan baglantili olup
kamu diizeninin unsurlarindan biri olan genel sagligin korunmasi bakimindan
idarenin temel gorevleri arasinda yer almaktadir. Tiirk hukukunda bu alandaki
temel diizenleme olan 5996 sayili Veteriner Hizmetleri, Bitki Sagligi, Gida ve Yem
Kanunu, giivenilir gidanin {iretilmesi ve piyasaya arzi bakimindan birincil
sorumlulugu gida isletmecilerine yiiklemekle birlikte, bu yiikiimliiliiklere uyulup
uyulmadiginin denetlenmesi gorevini Tarim ve Orman Bakanligina vermistir. Bu
calismada idarenin gida giivenligine iliskin denetim yetkisinin anayasal ve kanuni
dayanaklari, 6zel kolluk faaliyeti niteligi ile resmi kontroller, hizli uyar sistemi ve
sikayet-ihbar mekanizmalar1 incelenmektedir. Ardindan 5326 sayili Kabahatler
Kanunu ve 5996 sayili Kanun birlikte gozetilerek idari para cezasi, miilkiyetin
kamuya gegcirilmesi, faaliyetten men, faaliyetin ge¢ici olarak durdurulmasi, gérev
yetkisinin iptali, ihtiyati tedbirler, piyasadan toplatma ve kamuoyuna ifsa gibi
yaptirim ve tedbirler degerlendirilmekte; bunlar1 uygulamaya yetkili makamlar ile
yaptirim kararlarina kars1 bagvurulacak yargi yollar1 ele alinmaktadir. Calismada,
faaliyetin durdurulmasi ve toplatma gibi tedbirlerin cezalandirict olmaktan ¢ok
onleyici ve koruyucu nitelik tasidig1; Anayasa Mahkemesinin ihtiyati tedbirlerden
dogan zararlar bakimindan Bakanligin sorumlulugunu kaldiran hiikmii iptal
etmesinin, bu yetkilerin hukuki sorumluluk ve yargisal denetim diginda
kalmadigin1 gosterdigi sonucuna varilmistir. Ayrica idari para cezasinin diger
tedbirlerle ayn1 islem kapsaminda uygulanmasi hélinde Kabahatler Kanunu’nun
27/8. maddesi nedeniyle goérevli yargi yerinin belirlenmesinde ortaya g¢ikan
belirsizligin kanuni bir diizenlemeyle giderilmesi gerektigi degerlendirilmektedir.

Anahtar Kelimeler: Gida Giivenligi, idari Denetim, idari Yaptirim, Idari
Kolluk, Yargi Yolu
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The Administration s Supervisory Power and Administrative Sanctions in
Ensuring Food Safety

Abstract

Ensuring food safety, directly linked to the rights to life and health and to
public health as an element of public order, is a fundamental duty of the
administration. Law No. 5996 on Veterinary Services, Plant Health, Food and
Feed, the principal Turkish legislation in this field, places primary responsibility
for producing safe food and placing it on the market on food business operators,
while entrusting the Ministry of Agriculture and Forestry with supervising
compliance with these obligations. This paper examines the constitutional and
statutory bases of this supervisory power, its nature as a special administrative
police activity, and official controls, the rapid alert system and complaint
mechanisms. It then evaluates, under Law No. 5326 on Misdemeanours and Law
No. 5996, sanctions and measures such as administrative fines, confiscation,
prohibition and suspension of activity, revocation of delegated authority,
precautionary measures, recall and public disclosure, as well as the competent
authorities and the judicial remedies against sanction decisions. It concludes that
suspension of activity and recall are preventive and protective rather than punitive,
and that the Constitutional Court’s annulment of the provision exempting the
Ministry from liability for damage caused by precautionary measures shows that
these powers remain subject to legal liability and judicial review. It further argues
that the uncertainty over the competent court under Article 27(8) of the Law on
Misdemeanours, where a fine is imposed together with other measures in the same
act, should be resolved by legislation.

Keywords: Food Safety, Administrative Supervision, Administrative
Sanctions, Administrative Police, Judicial Remedies

Giris

Gida, insan yagsaminin devamliligi bakimindan temel bir ihtiya¢ olmasinin yan
sira dogrudan toplum sagligini ilgilendiren bir alandir. Gidanin iretiminden
islenmesine, depolanmasindan tasinmasina ve nihai tiiketiciye sunulmasina kadar
gecen siirecte ortaya cikabilecek riskler, yalmzca bireysel tiiketicileri degil, genis
toplum kesimlerini etkileyebilecek sonuglar dogurabilmektedir. Bu nedenle gida
giivenliginin saglanmasi, yalnizca lretici ve tliketici arasindaki 6zel hukuk
iligkileri ¢ercevesinde ele alinabilecek bir mesele olmayip kamu sagligmin

korunmasi bakimindan idarenin diizenleme, denetleme ve gerektiginde yaptirim
uygulama faaliyetlerini de gerekli kilmaktadir.
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Anayasa’nin 56. maddesinde devletin herkesin hayatin1 beden ve ruh saglig
icinde siirdiirmesini saglamak amaciyla gerekli tedbirleri alacagi ongoriiliirken,
172. maddesinde ise devletin tiiketicileri koruyucu ve aydinlatici tedbirler alacagi
diizenlenmistir. Bu anayasal cerceve igerisinde giivenilir gidaya erigimin
saglanmasi, kamu saglhiginin ve tiiketicinin korunmasina yonelik idari faaliyetlerin
onemli bir goriiniimiinii olusturmaktadir. Gida alaninda idarenin gorev ve
yetkilerinin temel kanuni dayanaklarindan birini ise 5996 sayili Veteriner
Hizmetleri, Bitki Sagligi, Gida ve Yem Kanunu olugturmaktadir.

5996 sayili Kanun ile benimsenen sistemde, giivenilir gidanin iiretilmesi ve
piyasaya arz edilmesi bakimindan birincil sorumluluk gida isletmecilerine ait
olmakla birlikte, isletmecilerin mevzuattan kaynaklanan yiikiimliiliiklerini yerine
getirip getirmediklerinin kontrol edilmesi idarenin denetim faaliyetinin konusunu
olusturmaktadir. Idare bu kapsamda resmi kontroller gergeklestirebilmekte;
isletmelerde inceleme yapabilmekte, kayit ve belgeleri kontrol edebilmekte,
numune alarak analiz yaptirabilmekte ve mevzuata aykirilik tespit edilmesi halinde
cesitli idari tedbir ve yaptirimlara bagvurabilmektedir. Bdylece idarenin denetim
yetkisi, gida giivenligine iligkin kurallarin uygulamada islerlik kazanmasinin temel
araclarindan biri haline gelmektedir.

Bununla birlikte, kamu sagligimin korunmasi amaci idareye sinirsiz bir
miidahale yetkisi vermemektedir. Denetim faaliyetlerinin ve bu faaliyetler
sonucunda uygulanan idari yaptirimlarin kanunilik, hukuki giivenlik, belirlilik ve
olciiliiliik gibi temel idare hukuku ilkelerine uygun olmasi gerekmektedir.
Ozellikle idari para cezalari, faaliyetin durdurulmasi, iiriinlerin piyasadan
cekilmesi veya toplatilmasi ve belirli ihlallerin kamuoyuna duyurulmasi gibi
miidahaleler, kamu sagliginin korunmasi ile isletmelerin hak ve menfaatleri
arasindaki dengenin gozetilmesini gerekli kilmaktadir.

Bu calisma kapsaminda, gida giivenliginin saglanmasinda idarenin sahip
oldugu denetim yetkisinin hukuki dayanaklar1 ve kapsami incelenecek; resmi
kontrollerin  yiiriitiilme bicimi ele alinacak ve denetimler sonucunda
uygulanabilecek idari yaptinmlar degerlendirilecektir. Son olarak séz konusu
yetkilerin idare hukukundan kaynaklanan sinirlar1 iizerinde durularak, gida
giivenliginin saglanmasinda etkili idari denetim ile bireylerin ve isletmelerin
hukuki giivenceleri arasindaki iligkinin ortaya konulmasi amaglanmaktadir.

I. Gida Giivenliginin Hukuki Cercevesi

Gida konusu farkli hukuk dallariyla iligkili olmakla birlikte, Anayasa hukuku
acisindan gida hakki; beslenme, saglik ve devletin bireyleri koruma
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ylikiimliligiyle baglantihidir. Anayasa’da dogrudan “gida hakki” adi altinda bir
hiikiim bulunmasa da 5, 17 ve 56. maddeler, devletin giivenli gidaya erisimin
saglanmasina  yonelik  sorumlulugunun anayasal dayanaklari arasinda
degerlendirilmektedir. Gida giivenligi yalnizca saglik veya tiiketici meselesi
degildir; devletin diizenleme, denetleme ve bireyleri koruma gorevleri nedeniyle
ayn1 zamanda Onemli bir idare hukuku konusudur. Nitekim gidadan kaynakli
sorunlar kamu diizeninin saglanmasinda esasli unsur haline gelmistir (Giinday,
2017). Ogretide de gida ve gida giivenligi hususu kamu diizeninin bir unsuru olan
genel saglik kapsaminda degerlendirilmektedir (Akyilmaz vd., 2025). Gida
giivenliginin saglanmasi hususunda yapilan ihmaller sonucu devletin kisinin
yasam hakkini koruma yiikiimliiliiglinii ihlal ettiginden dahi séz edilebilir. Bu
sebeple gida giivenliginin saglanmasi kamu diizeninin korunmas i¢in oldukca
onemlidir.

Kamu saglhigi, bireylerin saglik durumlarinin  korunmasina yonelik
faaliyetlerden farkli olarak, toplumun biitliniiniin sagligini giivence altina almay1
amaglayan koruyucu faaliyetleri ifade etmektedir. Nitekim kisilerin tiiketilmesi
uygun olmayan ve saglik bakimindan sakincali olan gidalari tiiketmesi sonucunda
bireysel zararlarin yani sira toplumun saghgini etkileyici sonuglar da ortaya
cikacak ve genel saglik bozulacaktir. Bu nedenle bireysel sagligin korunmasi ve
gelistirilmesine  iliskin  hizmetler saglilk kamu hizmeti kapsaminda
degerlendirilirken, toplum sagligimi tehdit edebilecek durumlarin 6nlenmesine
yonelik tedbirler idarenin kolluk faaliyeti icerisinde yer almaktadir. Bu ¢ercevede
kolluk, kamu diizeninin unsurlarindan biri olan kamu sagligimin korunmasini
saglayarak toplumun genel yararin1 gergeklestirmeye yonelik temel idari
faaliyetlerden biri olarak karsimiza ¢ikmaktadir (Yildirim vd., 2026).

Gidadan kaynaklanan saglik sorunlari kamu sagliginin korunmasini
giiclestirmekte ve maliyetini onemli 6lgiide artirmaktadir. Bu nedenle idare, gida
giivenligini saglayarak kamu sagliginin bozulmasini 6nlemeye yonelik faaliyetler
yiirtitmektedir.

Gida giivenligi ise biyolojik, fiziksel ve kimyasal tiim nitelikleriyle besin
degerini koruyup tiiketilebilir gida iiretme siireci olarak tanimlanmaktadir
(Topuzoglu vd., 2007). Idarenin gida ve yem giivenilirligini saglama, piyasa
gdzetimi ve denetimi yapma ile kural koyma yetkisi temel olarak 5996 sayili
Kanun ile ilgili diger 6zel kanunlara dayanmaktadir. Bununla birlikte Kanun’da
benimsenen sistem, giivenilir gidanin saglanmasina iligkin biitiin sorumlulugun
dogrudan idareye ait oldugu bir yap1 dngérmemektedir. Gida isletmecileri, kendi
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faaliyet alanlarinin her asamasinda mevzuatta belirlenen sartlarin saglanmasindan
ve bu sartlarin devam ettirilmesinden sorumludur.

Idarenin rolii ise isletmecinin bu yiikiimliiliiklerini yerine getirip
getirmediginin gozetilmesi ve denetlenmesi noktasinda ortaya c¢ikmaktadir.
Boylelikle gida giivenilirliginin saglanmasi, bir taraftan isletmecinin mevzuata
uygun hareket etme ylikiimliiliigiine, diger taraftan ise idarenin etkin bir denetim
sistemi olusturmasina dayanan iki yonlii bir yap1 gdstermektedir. Idarenin gida
alanindaki faaliyeti, meydana gelmis bir zararin ardindan yaptirim
uygulanmasindan ibaret olmayip asil olarak saglik acisindan tehlike
olusturabilecek durumlarin tiiketiciye ulagsmadan tespit edilmesini ve 6nlenmesini
amagclamaktadir; bu nedenle 6nleyici ve koruyucu nitelikteki denetim faaliyeti 6zel
bir dnem tagimaktadir. Idarenin izin verme, uyarma, denetleme ve piyasadan
toplama gibi tedbirlerle gida giivenligini saglamaya yonelik faaliyetlerinin kamu
hizmeti mi yoksa kolluk faaliyeti mi oldugu doktrinde tartismali olmakla birlikte
genel kabul, bu faaliyetin genel idari kolluktan farkli olarak 6zel personelle
yliriitiilen ve kendine 6zgii yonleri bulunan bir 6zel kolluk faaliyeti oldugu
yoniindedir (Giinday, 2017).

5996 sayili Kanun, gida iizerindeki denetim ve kolluk faaliyetinin Tarim ve
Orman Bakanlig tarafindan gergeklestirilecegini belirtmistir. Nitekim Danistay
[dari Dava Daireleri Kurulunun 09.10.2025 tarihli ve E. 2024/2198, K. 2025/1878
saylll kararmmda, Tarim ve Orman Bakanligmin gida giivenligi alanindaki
yetkilerine iligkin olarak su degerlendirme yapilmistir:

5996 sayili Veteriner Hizmetleri, Bitki Sagligi, Gida ve Yem Kanunu’nun
yukarida yer verilen hiikiimleriyle, Tarim ve Orman Bakanligina, insan
saghigmi g6z oOniinde bulundurarak bazi madde ve firiinlerin gida
iretiminde kullanilmalarin1 kisitlama, kullanimini belirli esaslara
baglama, tiiketiciyi ve halk sagligmi korumak amaciyla, bazi {irlinlerle
ilgili olarak, (...) tirtinlerin tiikketicilerin saglig1 {izerinde olumsuz bir etkisi
olup olmadiginin kesin olarak ve tarafsiz arastirmalarla ortaya
konulmasia kadar, belli yerlerde belli kisilere satist konusunda bazi
kisitlamalar getirme hususunda gorev ve yetkiler verilmistir.

Gida giivenligine iliskin temel kanun 5996 sayili Kanun olmakla birlikte, Tiirk
Gida Kodeksi Yénetmeligi, Gidalarin Uretimi, Tiiketimi ve Denetlenmesine Dair
Yonetmelik ve Gida ve Yemin Resmi Kontrollerine Dair Yo6netmelik gibi bir¢ok
yonetmelikte de gida giivenligine iliskin diizenlemeler yer almaktadir. Gida
giivenliginin Cumhurbaskanligi kararnamesiyle diizenlenip diizenlenemeyecegi
ise Ogretide tartismalidir (Soyler, 2018). Anayasa’da gida giivenligine iliskin
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dogrudan bir diizenleme bulunmamakla birlikte, topragin verimli sekilde
igletilmesi konusunda devlete gorevler yiikleyen 44. madde ile 45, 48 ve 49.
maddeler gida giivenligi bakimindan dolayli bir hukuki dayanak olusturmakta;
saglik hizmetleri ile cevrenin korunmasini diizenleyen 56. madde ise gida
giivenligiyle yakindan baglantili bulunmaktadir. Bu hiikiimlerin ortak 6zelligi,
Anayasa’nin “Sosyal ve Ekonomik Haklar ve Odevler” baslhkli béliimiinde
diizenlenmis olmalaridir.

Anayasa md. 104/17 ise Cumhurbagkanligi Kararnamelerinin diizenleme
alanin1 belirler. Bu hilkkme gore Anayasa’nin ikinci kisminin birinci ve ikinci
boliimlerinde diizenlenen temel haklar, kisi haklari ve odevleri ile dordiincii
bolimde yer alan siyasi haklar ve 6devler Cumhurbaskanligi kararnamesiyle
diizenlenemez. Buna karsilik sosyal ve ekonomik haklar bakimindan ayn1 nitelikte
genel bir yasak ongoriillmemistir. Bu nedenle, anayasal sinirlar igerisinde kalmak
sartiyla gida giivenligine iligskin baz1 konularin Cumhurbaskanlig1 kararnamesiyle
diizenlenmesi miimkiin kabul edilebilir.

II. Gida Giivenliginin Saglanmasinda idarenin Denetim Yetkisi

Idare, kamu sagligini koruma goérevi kapsaminda kullanima sunulan veya
sunulacak gida maddelerinin insan sagligi agisindan giivenli olup olmadigini
denetlemektedir. S6z konusu denetim, gidalarin biyolojik, kimyasal ve hijyenik
kosullar ile ilgili mevzuatta belirlenen standartlara uygunlugunun kontroliinii
kapsamaktadir. Bdylece idare, denetim yetkisini kullanarak gidalardan
kaynaklanabilecek risklerin Oniine gecmeyi ve kamu saghgini korumayi
amaglamaktadir (Artik vd., 2024).

Gida gilivenliginin saglanmasma yonelik tedbirlerin tarihsel siireci
incelendiginde, 1960’11 yillarin basinda Diinya Saglik Orgiitii (WHO) ve Birlesmis
Milletler Gida ve Tarim Orgiitii (FAO) tarafindan uluslararasi gida standartlarimi
belirlemek, genel sagligi korumak ve gida ticaretini diizenlemek gibi amaglarla
Kodeks Alimentarius Komisyonu'nun kuruldugu goriilmektedir. Komisyonun
Kodeks sistemiyle belirledigi uluslararasi gegerlilige sahip standartlar, diger
iilkeler tarafindan referans alinmistir (Artik vd., 2024). Ardindan ilk olarak
Amerika Birlesik Devletleri’nde uygulanmaya baslanan Tehlike Analizi ve Kritik
Kontrol Noktalar1 (Hazard Analysis and Critical Control Points [HACCP]) sistemi,
1993 yilinda Kodeks Alimentarius Komisyonu’nun yayimladigi kilavuzla
uluslararast gida giivenligi sistemi olarak benimsenmis ve {ilkelerin i¢
hukuklarinda bir gida kontrol sistemi olarak uygulanmasi saglanmistir. Ulkemizde
de HACCP uygulamalar1 1997 yilinda zorunlu hale getirilmistir.
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HACCP uygulamalari, Tiirk hukukunda Gida ve Yemin Resmi Kontrollerine
Dair Yonetmelik kapsaminda diizenlenerek i¢ hukuka dahil edilmistir. Boylece
HACKCEP sisteminin 6ngordiigii gida giivenligi esaslari, gidaya iligkin resmi kontrol
ve denetim siireclerinde dikkate alinan diizenlemeler arasinda yer almistir. Nitekim
Yonetmeligin 2. maddesindeki “Bu Yonetmelik; resmi kontroller, izlenebilirlik,
hizli uyan sistemi, acil durumlar, ihtiyati tedbirler, kriz yonetimi, kamuoyunun
bilgilendirilmesi, resmi sertifikasyon, yillik ve ¢ok yillik ulusal kontrol planlari,
sorumluluklar ve itirazlara iliskin usul ve esaslar1 kapsar” hiikkmii, HACCP
uygulamalarindan hareket edilerek kontrol yOntemlerinin belirlendigini
gostermektedir.

Ulkemizde de Kodeks Alimentarius standartlar1 ve HACCP uygulamalarindan
hareketle gidanin iiretimi, tiikketimi, ithalati ve ihracati gibi tiim siireglerde gida
kontrollerinin yapilacagi diizenlenmis ve kontrol sistemi diger {ilkelerde
uygulanan sistemlerle uyumlu hale getirilmistir. Gida kontroliinden sorumlu esas
idari birim, Tartm ve Orman Bakanligi biinyesindeki Gida ve Kontrol Genel
Midirligiidiir. Genel Miudiirliik, illerde kurdugu laboratuvarlar araciligiyla
kontrol ve denetim faaliyetini yiiriitmektedir (Artik vd., 2024).

Idarenin gida giivenligine iliskin denetim yetkisi yalnizca rutin kontrol
faaliyetleriyle smirli degildir. idare, ayn1 zamanda gida giivenligine iliskin uyar,
sikayet ve ihbarlar iizerine de denetim faaliyetinde bulunmaktadir. Nitekim Avrupa
Birligi tarafindan, gida ve yem kaynakl risklere iliskin bilgilerin iiye {ilkeler
arasinda hizli bir sekilde paylasilmasini saglamak amaciyla olusturulan Gida ve
Yem I¢in Hizli Uyari Sistemi (Rapid Alert System for Food and Feed — RASFF)
benzeri bir hizli uyar1 mekanizmasina Tiirk mevzuatinda da yer verilmistir.

Bu kapsamda, Gida ve Yemin Resmi Kontrollerine Dair Yo6netmeligin 30.
maddesinde, gida ve yemden kaynaklanan dogrudan veya dolayli risklerin
bildirilmesini saglayacak hizli bir uyar1 sisteminin Bakanlik tarafindan kurulmasi
ongoriilmiistiir. Bunun yam sira, Gida Giivenligi Bilgi Sistemi (GGBS), ALO 174
Gida Hatt1 ve e-Devlet Kapisi lizerinden sunulan sikayet ve ihbar imkénlar1 da gida
giivenligine iligkin risklerin yetkili idari makamlara bildirilmesine olanak
saglamaktadir. Bu mekanizmalar, gida giivenligi bakimindan ortaya ¢ikabilecek
risklerin idare tarafindan daha hizli tespit edilmesine ve gerekli denetim siirecinin
baslatilmasina katki saglamaktadir.

I11. Gida Giivenliginin Saglanmasinda idari Yaptirmlar

Yaptirim, bir diger ismi ile miieyyide; bir hukuk kuralini ihlal eden kisinin bu
davranigina baglanan hukuki sonug¢ ve ihlal nedeniyle hukuk diizeninde ortaya
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¢ikan aykirihgm giderilmesi olarak tanimlanmaktadir (Soylu, 2023). Idari yaptirrm
ise “kanunlarin acik¢a yetki verdigi ya da yasaklamadigi durumlarda, araya
yargisal bir karar girmeden, idarenin dogrudan dogruya bir islemi ve Idare
Hukukuna 06zgii usullerle vermis oldugu cezalar” olarak tanimlanmaktadir.
(Kalabalik, 2024)

Idari yaptirimlar, idarenin kolluk faaliyeti ¢ercevesinde idari teskilat icerisinde
yer alan mercilerin gergeklestirdikleri idari islem niteligindeki kararlar1 olarak
degerlendirilmektedir (Yasar, 2024). Bu nedenle idari islem niteligindeki idari
yaptirimlar idare hukuku kurallarina ve kural olarak idari yargi denetimine tabidir.
Gida giivenliginin saglanmasi1 amaciyla uygulanabilecek idari yaptirimlar
bakimindan, idari yaptirimlara iliskin genel hiikiimleri diizenleyen 5326 sayili
Kabahatler Kanunu ile 5996 sayil1 Kanun birlikte degerlendirilmelidir. Kabahatler
Kanunu, idari yaptirimlarin tiirleri ve uygulanmasina iliskin genel esaslar ortaya
koyarken; 5996 sayili Kanun, gida giivenligine iliskin yikiimliiliikleri, bu
yilikiimliliklere aykirilik teskil eden fiilleri ve s6z konusu fiiller karsiliginda
uygulanacak idari yaptirimlar1 6zel olarak diizenlemektedir. Bu nedenle asagida
gida gilivenligi alaninda uygulanabilecek idari yaptirim tiirleri, iki Kanun birlikte
gozetilerek incelenecektir.

Kabahatler Kanunu’nun “Idari Yaptirimlar” bashikli {i¢iincii bdliimiinde yer
alan 16. maddeye gore kabahatler karsiliginda uygulanacak olan idari yaptirimlar,
idari para cezasi ve idari tedbirlerden ibarettir. Idari tedbirler ise miilkiyetin
kamuya gecirilmesi ve ilgili kanunlarda diizenlenen diger tedbirler olarak
belirtilmistir.

A. Idari Para Cezalan

Gida giivenliginin saglanmasina iligkin temel mevzuat olan 5996 sayili
Kanun’un 40 ve 41. maddeleri yaptinmlar1 diizenlemektedir. Bu maddelere gore
gida giivenligine aykirilik teskil eden fiillere yonelik yaptirimlardan biri idari para
cezalaridir. Idari para cezasinin uygulanabilmesi igin, diger yaptirimlarda oldugu
gibi, gerceklestirilen eyleme karsi idari para cezasi verilmesinin kanunla
Oongoriilmiis ve yaptirimlart uygulama yetkisinin de idareye taninmig olmasi
gerekmektedir. Nitekim idari para cezalarini1 diger para cezalarindan ayiran ve adli
bir merciye gerek olmaksizin idare tarafindan uygulanmalarimi saglayan da bu
ozelliklerdir (Ogurlu, 2001).

5996 sayili Kanun’un idari para cezalarini diizenleyen maddelerinde ceza
miktarlar1 belirlenmis olmakla birlikte bu miktarlar, Kabahatler Kanunu’nun 17/7.
maddesi uyarinca her yil yeniden degerlendirme oraninda artirilmaktadir. Buna
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karsin bu artirimin dahi yetersiz kaldig1 ve miktarlarinin diisiikliigii nedeniyle idari
para cezalariin caydirici nitelik tasimadigi ileri siiriilmektedir. Bu nedenle yasa
koyucunun ceza miktarlarinda ayrica degisiklik yaptig1 goriilmektedir. Ornegin
gidalarda taklit ve tagsis oranlarinin artmasi lizerine yasa koyucu, taklit ve tagsis
eylemine karst dnceden on bin Tiirk lirasi olarak belirlenmis idari para cezasinin
caydirici olmadigini takdir ederek 2020 yilinda 40. maddenin birinci fikrasmin (1)
bendinde degisiklik yapmis ve cezayi elli bin Tiirk lirasina yiikseltmistir.

B. Miilkiyetin Kamuya Gegirilmesi

Miilkiyetin kamuya gecirilmesi yaptirimi, kanunlarda kabahat olarak
tanimlanmus bir fiilin gerceklestirilmesi neticesinde kabahatin konusunu olusturan
ya da kabahatin islenmesi araciligiyla elde edilen esyanin kanunda agik¢a
diizenleme bulunan hallerde idari karar alinarak miilkiyetinin kamuya gegirilmesi,
bir baska anlatimla esyanin devlete mal edilmesidir (Giiclii, 2025). Miilkiyetin
kamuya gecirilmesi yaptirimi ceza hukukundaki miisadere yaptirimi ile benzerlik
gostermektedir ancak aralarindaki onemli fark miilkiyetin kamuya gecirilmesi
yaptirmminin  diger idari yaptirimlar gibi kanunda agik¢a diizenlenmesi
gerekliligidir. Miisadere yaptirimi ise Tiirk Ceza Kanunu’nda genel bir diizenleme
ile diizenlenmis ve her sug tipi i¢in uygulanabilir niteliktedir.

Idari yaptinmlarda uygulanmasi gereken genel kurallari diizenleyen
Kabahatler Kanunu’nun 18. maddesine gore miilkiyetin kamuya gecirilmesi
yaptiriminin uygulanabilmesi ig¢in kanunda agik¢a hiikiim bulunmalidir. Ayni
maddenin 2. fikrasina gore miilkiyetin kamuya gecirilmesi karari; esyanin
kullanilamaz hale getirilmesi, niteliginin degistirilmesi veya ancak belli bir surette
kullanilmasi sartlarindan birine bagh olarak, siiresi idarenin takdirine birakilmak
iizere geciktirilebilir. Nitekim tiiketime uygun olmayan bir gida iiriiniiniin ilgili
isletme tarafindan bagka bir amaca uygun héle getirilmesi miimkiinse, bu lriiniin
miilkiyetinin kamuya gegirilmesi sartin saglanmasina kadar geciktirilebilir; ancak
siire doldugunda sart gerceklesmemisse idare miilkiyetin kamuya gecirilmesine
karar verecektir.

C. Faaliyetten Men Edilmesi

Kabahatler Kanunu’nun “Sakli tutulan hiikiimler” baslhikli 19. maddesinde,
“Diger kanunlarda kabahat karsiliginda ongoriilen belirli bir siire igin; a- Bir
meslek veya sanatin yerine getirilmemesi, b- Isyerinin kapatilmas1, c- Ruhsat veya
ehliyetin geri alinmasi, d- Kara, deniz veya hava nakil aracinin trafikten veya
seyriiseferden alikonulmasi gibi yaptirimlara iliskin hiikiimlerin, ilgili kanunlarda
Kabahatler Kanunu hiikiimlerine uygun degisiklik yapilincaya kadar sakli oldugu”
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diizenlenmistir. Bu diizenleme uyarinca, 6zel kanunlarda ongoriilmesi hélinde
miilkiyetin kamuya gegirilmesi disindaki bu tiir idari tedbirlerin uygulanmasi da
miimkiindiir. Bu kapsamda, oOzellikle kamu giivenliginin ve genel sagligin
korunmas1 amaciyla, mevzuata aykir1 faaliyette bulunan kisi veya isletmelerin
faaliyetlerinin gecici olarak durdurulmasi s6z konusu olabilmektedir. lgili
mevzuatta dngoriilen sartlarin gergeklesmesi halinde uygulanan ve kisinin veya
isletmenin belirli bir faaliyeti siirdiirmesini engelleyen bu tiir idari tedbirler, genel
olarak faaliyetten men olarak ifade edilmektedir (Soylu, 2023).

D. Faaliyetin Gegici Olarak Durdurulmasi

Gida gilivenliginin saglanmasi i¢in uygunsuz faaliyetlerde bulunanlarin
faaliyetlerinin gecici olarak durdurulmasi da miimkiindiir. Bu tedbir de yasal
dayanagini Kabahatler Kanunu’nun 19. maddesindeki sakli hiikiimlerden alir.
Faaliyetin gegici olarak durdurulmasi kararmin bir idari yaptirim mi1 yoksa idari
ceza m1 oldugu ise doktrinde tartigsmalidir. Bu kararin hukuki niteligi belirlenirken
tedbirin amaci ve uygulanma siiresi dikkate alinmalidir. Durdurma kararinin genel
saglik, genel giivenlik veya genel ahlak bakimindan ortaya c¢ikabilecek bir
tehlikenin ya da zararin Onlenmesine yonelik olmasi, tedbirin cezalandirict
olmaktan ziyade koruyucu ve onleyici nitelik tasidigini gostermektedir. Buna
karsilik, faaliyetin durdurulmasinin on bes giin veya bir ay gibi dnceden
belirlenmis bir siireye baglanmasi, tedbirin cezalandirici niteligini 6n plana
cikararak idari ceza olarak degerlendirilmesine yol agabilir. Faaliyetin belirli bir
siire icin degil, mevzuata aykirihigin veya eksikligin giderilmesine kadar
durdurulmasi halinde ise onleyici nitelik agir basmaktadir.

5996 sayili Kanun’daki faaliyetten men ve faaliyetin durdurulmasina iligkin
hiikiimler de bu 6lgiitler cergevesinde degerlendirilebilir. Nitekim Kanun’un 40/1-
0 maddesinde, 27. maddenin birinci fikrasinda belirtilen {irlinlere iliskin
hiikiimlere aykir1 hareket eden isyerlerine idari para cezasi uygulanmasinin yant
sira, Bakanlik veya Saglik Bakanliginca belirlenen sartlar yerine getirilinceye
kadar faaliyetten men Ongoriilmektedir. Kanun’un 41/1-e maddesinde, resmi
kontroller sirasinda isyerinin tamaminin veya bir bdliiminiin insan sagligi, gida
giivenilirligi, hayvan saghg veya yem giivenilirligi bakimindan tehlike
olusturdugunun ve acil tedbir gerektiginin tespiti hélinde, eksiklikler giderilinceye
kadar iretimin tamaminin veya ilgili boliimiiniin faaliyetinin durdurulacag:
diizenlenmistir. 41/1-h maddesinde de Bakanliktan onay almig laboratuvarlarda
tespit edilen aykiriliklarin verilen siire i¢inde giderilmemesi hélinde, uygunsuzluk
ortadan kaldirilincaya kadar aykirilikla baglantili faaliyetten men 6ngorilmiistiir.
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S6z konusu hiikiimler birlikte degerlendirildiginde, faaliyetten men veya
faaliyetin durdurulmasi tedbirlerinin kural olarak énceden belirlenmis sabit bir
siire i¢in uygulanmadig goriilmektedir. Tedbirin devami, mevzuata aykiriligin
veya insan sagligi ve gida giivenilirligi bakimindan tehlike olusturan durumun
giderilmesine baglanmistir. Bu yoniiyle s6z konusu tedbirlerin temel amacinin
isletmeyi cezalandirmaktan ziyade, mevzuata aykiriligin devamini engellemek ve
basta insan saglig1 olmak {izere korunan kamu yararinin zarar gérmesini énlemek
oldugu soylenebilir. Dolayisiyla bu diizenlemelerde 6ngoriilen faaliyetten men ve
faaliyetin durdurulmasi tedbirlerinin, idari ceza niteliginden ziyade koruyucu ve
onleyici nitelikteki idari yaptirim veya idari tedbirler olarak degerlendirilecegi
sOylenebilir (Soylu, 2023).

E. Gorev Yetkisinin Iptali (md. 41/1-g)

Gida giivenliginin saglanmasinda denetim ve kontrol goérevine sahip olan
Tarim ve Orman Bakanligi 5996 sayili Kanun’un 31/10. maddesi uyarinca “Resmi
kontrol gorevinin tamamint ya da bir kismini sartlar1 saglayan kamu kurum ve
kuruluslari, gergek kisiler, 6zel hukuk tiizel kisileri, birlikler, kooperatifler, vakif
ve iiniversitelere devredebilir.” Bakanlik kontrol gérevini devretmis ise de gorevini
devrettigi kurum ve kuruluslar1 denetleme gorevi devam etmektedir. Bakanlik
yapmis oldugu denetimlerde devrettigi gorevlerin eksik ve yetersiz yiriitildigini
tespit ettigi takdirde bu eksikliklerin ve yetersizliklerin giderilmesini talep edebilir.
Eksiklik ve yetersizliklerin gida giivenligini etkileyecek durumda olmasi ya da
giderilemeyecek durumda olmasi halinde Bakanlik vermis oldugu gorev yetkisini
iptal etme yetkisine sahiptir (Soylu, 2023).

F. Diger Tedbirler

Gida giivenliginin saglanmasi igin uygulanan yaptirimlarin yanmt sira 5996
sayili Kanun’da birtakim tedbirlerin de diizenlendigi goriilmektedir. Bu
tedbirlerden ihtiyati tedbirler, idarenin hizli uyar1 sistemi ve kriz yoOnetimi
kapsaminda gerceklestirdigi kontroller sonucunda bir gidanmn insan sagligi
iizerindeki etkisinin zararli olup olmadig1 konusunda belirsizlikle karsilagiimasi
halinde giindeme gelmektedir. Kanun’un 26/5. maddesine gore:

Elde edilen bilgilerin degerlendirilmesi sonucunda, herhangi bir gida veya
yemin insan ve hayvan sagligi {izerinde zararl bir etkisinin olmas1 ihtimali
belirmesine ragmen, bilimsel belirsizliklerin devam etmesi durumunda,
kapsamli bir risk degerlendirmesine imkén saglayacak daha fazla bilimsel
veri elde edilinceye kadar, Bakanlik gegici olarak tiretimin durdurulmasi,
piyasaya arz, tikketimi engelleme, toplatma ve benzeri ihtiyati tedbirlere
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basvurabilir. lgililerin, Bakanhigmn belirledigi ihtiyati tedbirlere uymasi
zorunludur.

Bu tedbirlerin idari yaptirimlardan farki, gecici nitelikte olmalaridir. Bu
noktada deginilmesi gereken bir diger husus, 26. maddenin besinci fikrasinda
baslangigta yer alan ve ihtiyati tedbirlerin uygulanmasi nedeniyle Bakanligin
sorumlu tutulamayacagini ve Bakanliktan tazminat talep edilemeyecegini 6ngdren
diizenlemenin Anayasa Mahkemesi tarafindan iptal edilmis olmasidir (Anayasa
Mahkemesi, 02.05.2018, E. 2018/2, K. 2018/43). Uyusmazlikta, bir isyerinde
satilan hazir gidanin zehirlenmeye neden oldugu sikayeti iizerine yapilan
denetimde analiz sonuglari elde edilinceye kadar isyeri sekiz saat siireyle
kapatilmis, yediemine birakilan gidalar ise tiiketim tarihleri gectigi i¢in imha
edilmis ve bu zararin giderilmesi amaciyla tam yargi davasi agilmistir. Anayasa
Mahkemesi; liretimin gegici olarak durdurulmasi, piyasaya arzin veya tiikketimin
engellenmesi ve toplatma gibi ihtiyati tedbirlerin idari islem niteliginde oldugunu,
bunlardan dogan zararlar bakimindan Bakanligin her tiirlii sorumlulugunu ortadan
kaldiran bir diizenlemenin bu islemlerin yargisal denetimini 6nemli dl¢iide etkisiz
hale getirdigini belirtmistir. Mahkeme, s6z konusu tedbirlerin Anayasa’da yargi
yolu kapatilmis islemler arasinda bulunmadigini goézeterek, idarenin islem ve
eylemlerine kars1 yargi yolunu agik tutan ve idareyi kendi eylem ve islemlerinden
dogan zararlar1 6demekle yiikiimlii kilan Anayasa’nin 125. maddesine aykir
buldugu hiikmii iptal etmistir. Bu karar, idareye taninan koruyucu ve onleyici
tedbir yetkilerinin kullanilmasinin, idarenin hukuki sorumlulugunu ve yargisal
denetimi ortadan kaldirmadigini géstermesi bakimindan 6nem tagimaktadir.

Bakanligin alabilecegi tedbirlerden biri piyasadan toplatma tedbiridir. 5996
sayili Kanun’da gidanin piyasadan toplatilmasini gerektirecek birgok duruma yer
verilmistir. Kanun’un 40. maddesine gore bir gida {iriinii insan hayatini ve sagligini
tehlikeye atiyorsa bu durumda masraflar1 sorumluya ait olmak {izere gidanin
piyasadan toplatilmasi gerekir.

Bir diger tedbir niteligindeki faaliyet ise kamuoyu bilgilendirmesidir. Nitekim
5996 sayili Kanun’un 31. maddesi uyarinca Tarim ve Orman Bakanlig1, ytirtittiigii
resmi kontroller sonucunda elde ettigi belirli bilgileri kamuoyuna agiklama
yetkisine sahiptir. Bu kapsamda yapilan bilgilendirmeler, Bakanligin internet sitesi
veya basin agiklamalari gibi cesitli araglarla kamuoyuna duyurulabilmektedir.
Uygulamada séz konusu agiklamalar 6zellikle gida mevzuatina aykirt bigimde
taklit veya tagsis yaptigi tespit edilen isletmeler ile bu isletmeler tarafindan tiretilen
veya piyasaya arz edilen iriinlerin kamuoyuna duyurulmas: seklinde karsimiza
cikmaktadir.
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Kamuoyuna agiklama veya diger bir ifadeyle ifsa uygulamasi, gerek 5996
sayili Kanun’da gerekse Kabahatler Kanunu’nda agik¢a bir idari yaptirim ya da
idari tedbir tiirii olarak nitelendirilmemistir. Bununla birlikte, isletmenin mevzuata
aykir1 fiilinin kamuoyuna duyurulmasi; isletmenin ticari itibari, tiiketiciler
nezdindeki giivenilirligi ve ekonomik faaliyetleri {lizerinde olumsuz sonuglar
meydana getirebilmektedir. Bu nedenle ifsa uygulamasinin, kanunda agikga idari
yaptirim olarak adlandirilmamis olsa dahi, muhatabi iizerinde dogurdugu sonuglar
dikkate alindiginda idari yaptirim niteligi tasiyip tasimadigi tartismaya agiktir.
Ozellikle uygulamanin caydirici ve olumsuz sonug¢ dogurucu niteligi, kamuoyuna
ifsanin idari yaptirimlar kapsaminda degerlendirilmesine dayanak olusturabilecek
niteliktedir.

IV. idari Yaptirnmlar1 Uygulama Yetkisi

5996 sayili Kanun’un 42. maddesinin ikinci fikrasi uyarinca, gida giivenligine
iliskin idari yaptirimlara karar verme yetkisi kural olarak Il Tarim ve Orman
Miidiiriine aittir. 11 miidiirii, s6z konusu yetkisini sinirlarim agikga belirlemek ve
yazili olmak kaydiyla ilge tarim ve orman miidiirlerine devredebilir. Yetki devri,
yetkiyi devreden makamin sorumlulugunu ortadan kaldirmadigindan, il
midiriiniin devrettigi yetkiyi gerekli gordiigii durumlarda kullanabilmesi de
miimkiindiir. Resmi kontroliin gergeklestirildigi yer ile gidanimn firetildigi yerin
farkli illerde bulunmasi halinde ise, muayene ve analizler sonucunda tespit edilen
uygunsuzlugun iiretim yerinden kaynaklandig: anlasilirsa resm1 kontrol sonuglari
iretim yerinin bulundugu ildeki il veya il¢e miidiirliigiine gonderilmekte; gerekli
idari yaptirrm bu miidiirliikge uygulanarak sonucu uygunsuzlugu bildiren
midirliige iletilmektedir.

Kanun, insan saghiginin ve gida giivenilirliginin derhal korunmasini gerektiren
haller bakimindan kontrol gorevlilerine de belirli yetkiler tanmmigtir. Resmi
kontroller sirasinda insan saghgi veya gida giivenilirligi agisindan tehlike
olusturan ve acil miidahaleyi gerektiren bir durumun tespit edilmesi halinde
kontrol  gorevlisi, idari para cezasi disindaki idari  yaptirimlari
uygulayabilmektedir. Bununla birlikte, Kanun’da genel olarak “idari para cezalar1
disindaki diger idari yaptirnmlar” ifadesine yer verilmis olmasi, bu kapsamdaki
biitlin yaptirimlarin kontrol gorevlisi tarafindan uygulanabilecegi anlamina
gelmemektedir; Ozellikle miilkiyetin kamuya gecirilmesi gibi sonuglari
bakimindan daha agir yaptirnmlar agisindan yetkinin kapsaminin ayrica
degerlendirilmesi gerekmektedir. Bu nedenle kontrol gorevlisince acilen
uygulanabilecek tedbirlerin, iiriine el konulmasi veya faaliyetin gegici olarak
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durdurulmas1 gibi koruyucu ve Onleyici nitelikteki tedbirleri kapsadigi
sOylenebilir.

Ote yandan, 5996 sayili Kanun’un 27 ve 28. maddeleri kapsaminda Saglik
Bakanliginin gorev ve yetki alanina birakilan iirtinler bakimindan yaptirim
uygulama yetkisi Il Tarrm ve Orman Miidiiriine ait degildir. Herhangi bir madde
ilave edilmemis kaynak ve igme sular1 gibi Saglik Bakanliginin denetimine tabi
driinler yoniinden ilgili saglik makamlari, 6zel tibbi amacgl diyet gidalar
bakimindan ise Tiirkiye Ilag ve Tibbi Cihaz Kurumu ile mahalli miilki amir
yetkilidir; Kurum tarafindan verilen idari yaptirim karari ilgili saglik miidiirliigiine
bildirilmektedir. Son olarak, 5996 sayili Kanun’da 6ngoriilen hukuki sonuglar idari
yaptirimlarla smirli degildir. Insan hayatim ve saghgim tehlikeye diisiirecek
nitelikteki gidalarin iiretilmesi, ithal edilmesi veya piyasaya arz edilmesi gibi fiiller
bakimindan, idari yaptirnmlarin yam sira fiilin niteligine gore adli merciler
tarafindan uygulanacak ceza hukuku yaptirimlar1 da giindeme gelebilmektedir.
Boylece gida giivenilirliginin ihlaline iligkin fiiller, niteliklerine ve meydana
getirdikleri tehlikeye gore hem idari yaptirim hem de ceza hukuku bakimindan
sonu¢ dogurabilmektedir.

V. idari Yaptirnm Kararlarina Kars1 Yarg: Yolu Basvurulari

Idari yaptirm Kkararlarma karsi basvurulacak yargi yollar1 5996 sayili
Kanun’da diizenlenmemistir; bu nedenle idari yaptirimlar konusunda genel kanun
olan Kabahatler Kanunu, gida giivenligi alanindaki idari yaptirim kararlarinda da
uygulanmalidir. Kabahatler Kanunu’nun 27. maddesine gore idari para cezasi ve
miilkiyetin kamuya gecirilmesi kararlarina karsi, kararin teblig veya tethiminden
itibaren en geg on bes giin iginde sulh ceza hakimligine bagvurulmalidir; aksi halde
karar kesinlesir. Anayasa Mahkemesi 01.03.2006 tarihli ve E. 2005/108, K.
2006/35 sayili kararinda bu diizenlemeyi incelemis; Anayasa’da idari ve adli yargi
ayriliginin kabul edildigini, buna gore idarenin kamu hukuku alanindaki eylem ve
islemlerinin idari yargi, 6zel hukuk alanina giren islemlerinin ise adli yargi
denetimine tabi oldugunu belirtmekle birlikte, daha dnce hafif hapis veya hafif
para cezasi olarak diizenlenen bazi yaptirimlarmm zamanla idari para cezasina
dondstiiriildigiine ve bu donlsimiin fiillerin ceza hukuku ile baglantisini
biitiiniiyle ortadan kaldirmadigina dikkat ¢ekmistir. Bu dogrultuda Mahkeme, idari
para cezas1 ve miilkiyetin kamuya gecirilmesi kararlarina karst bagvurularm adli
yargida incelenmesinin kanun koyucunun takdir yetkisi kapsaminda oldugunu
kabul ederek s6z konusu diizenlemenin Anayasa’ya aykiri olmadigina karar
vermistir.
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Kabahatler Kanunu’nun 3. maddesine gore de diger kanunlarda aksine hiikiim
bulunmadik¢a, idari yaptirnm kararlarina karst kanun yoluna iligkin olarak
Kabahatler Kanunu hiikiimleri uygulanir; ancak bu konuda birtakim sorunlarla
karsilasilmaktadir. Bu sorunlardan ilki, idari para cezasi veya miilkiyetin kamuya
gegcirilmesi yaptirimlar diginda kalan faaliyetin durdurulmasi, piyasadan toplatma
gibi idari tedbir kararlarina kars1 hangi yargi yoluna basvurulacagidir. Bir diger
sorun ise Kabahatler Kanunu’nun 27. maddesinin sekizinci fikrasinda yer alan
“Idari yaptirrm kararinin verildigi islem kapsaminda aym kisi ile ilgili olarak idari
yarginin gorev alanina giren kararlarin da verilmis olmasi halinde; idari yaptirim
kararina iliskin hukuka aykirilik iddialar1 bu islemin iptali talebiyle birlikte idari
yargl merciinde goriiliir” hiikmiiyle ilgilidir. Bu diizenlemenin uygulanmasi
bakimindan iizerinde durulmasi gereken temel sorun, hiikiimde gecen “idari
yarginin gorev alanina giren kararlar” ifadesinden ne anlasilmasi gerektigidir.

Kural uyarinca, ayni islem kapsaminda kisi hakkinda hem idari yaptirim karar1
hem de idari yarginin gérev alanina giren bagka bir karar verilmesi durumunda,
uyusmazligin idari yargida goriilmesi gerekmektedir. Bununla birlikte, hangi
kararlarm  bu kapsamda degerlendirilmesi gerektigi Kanun’da acikca
belirtilmemistir. Bu belirsizlik, 6zellikle idari para cezasinin yam sira farkli idari
tedbirlerin de aym islem kapsaminda uygulandigi durumlarda gorevli yargi
merciinin belirlenmesini gii¢lestirmektedir.

Gida giivenligi alaninda bu durumla siklikla karsilasilabilmektedir. Ornegin
idare, mevzuata aykirilik nedeniyle idari para cezasi uygulanmasina karar verirken
ayni zamanda iriinlerin piyasadan toplatilmasina da hiikmedebilmektedir. Bu
durumda, piyasadan toplatma kararinin idari yarginin goérev alanina giren bir idari
islem olarak kabul edilip edilmeyecegi 6nem kazanmaktadir. Toplatma kararinin
bu nitelikte oldugu kabul edildiginde, Kabahatler Kanunu’nun 27/8. maddesi
geregince ayni islem kapsaminda verilen idari para cezasina iliskin uyusmazligin
da idari yargida goriilmesi giindeme gelecektir. Buna karsilik toplatma isleminin,
miilkiyetin kamuya gecirilmesi gibi Kabahatler Kanunu kapsaminda adli yargida
denetlenen bir yaptirnmin uygulanmasina yonelik bir tedbir olarak
degerlendirilmesi halinde ise farkl bir sonuca ulasilabilecektir.

Kabahatler Kanunu’nda idari para cezasi ve miilkiyetin kamuya gecirilmesi
disindaki idari tedbirlere karsi basvurulacak yargi yolunun agik ve kapsamli
bigimde diizenlenmemis olmasi nedeniyle, faaliyetin durdurulmasi, triinlerin
piyasadan toplatilmasi veya yediemine alimmasi gibi tedbirlerin hukuki niteliginin
belirlenmesi, bu islemlere kars1 bagvurulacak yargi merciinin tespiti bakimindan
da 6nem tasimaktadir.
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S6z konusu belirsizlik yargi kararlarma da yansimistir. Uyusmazlik
Mahkemesi bazi kararlarinda, iirlinlerin piyasadan toplatilmasina iligkin kararla
birlikte uygulanan idari para cezalarindan dogan uyusmazliklarin idari yargida
gorlilmesi gerektigi sonucuna ulagmistir (Uyusmazlik Mahkemesi, 11.11.2013, E.
2013/1424, K. 2013/1612). Buna karsilik Mahkemenin bazi kararlarinda farkli bir
yaklagim benimsendigi goriilmektedir. Bu kararlarda, toplatma isleminin
miilkiyetin kamuya geg¢irilmesi kararmin uygulanmasina yonelik olmasi veya
yediemine alma ve faaliyetin durdurulmasi gibi islemlerin idari tedbir niteligi
tagimasi dikkate alinarak, bunlarla birlikte verilen idari para cezasi veya miilkiyetin
kamuya gecirilmesi kararlarina karsi bagvurularin Kabahatler Kanunu hiikiimleri
uyarinca adli yargida goriilmesi gerektigi kabul edilmistir (Uyusmazlik
Mahkemesi, 05.12.2012, E. 2012/79, K. 2012/216).

Doktrinde ise genel olarak, Kabahatler Kanunu’nda adli yarginin gérev alanina
birakilan idari para cezasi ve miilkiyetin kamuya gecirilmesi kararlar1 diginda
kalan idari yaptirim ve tedbirlerden dogan uyusmazliklarin idari yargimin gorev
alaninda bulundugu yoniindeki goriis agirlik tagimaktadir (Karaman, 2013).
Bununla birlikte, ozellikle birden fazla yaptinm veya tedbirin ayni islem
kapsaminda uygulanmasi halinde Kabahatler Kanunu’nun 27/8. maddesinin nasil
uygulanacagi konusunda tam bir acikligin bulundugunu sdylemek giictiir. Bu
nedenle, gida giivenligi alaninda aym fiil nedeniyle idari para cezasi ile toplatma,
faaliyetin durdurulmasi veya benzeri tedbirlerin birlikte uygulanmasi, gérevli yargi
yerinin belirlenmesi bakimindan tartigmali bir alan olugturmaya devam etmektedir.

Sonu¢

Gida gilivenliginin saglanmasi, bireylerin yasam ve saglik haklarinin
korunmasi ile dogrudan iligkili olup kamu sagliginin korunmasi bakimindan
idarenin temel gorevlerinden birini olusturmaktadir. Gidanin {iretiminden
tiikketiciye ulagmasina kadar gegen siirecte ortaya cikabilecek risklerin dnlenmesi,
yalnizca gida isletmecilerinin sorumluluguna birakilamayacak kadar 6nemli bir
konudur. Bu nedenle idarenin diizenleme, denetleme ve gerektiginde yaptirim
uygulama yetkileri, gida giivenliginin saglanmasinda dnemli bir yere sahiptir.

Tiirk hukukunda gida giivenligine iliskin temel diizenleme olan 5996 sayili
Veteriner Hizmetleri, Bitki Sagligi, Gida ve Yem Kanunu ile gida giivenliginin
saglanmasi hususunda hem gida isletmecilerine gesitli yiikiimliiliikler getirilmis
hem de idareye bu yilikiimliiliiklerin yerine getirilip getirilmediginin denetlenmesi,
kontrolii ve analizi konusunda genis yetkiler ve gérevler taninmistir. Bu kapsamda
Tarim ve Orman Bakanlig1 tarafindan gerceklestirilen resmi kontroller, numune
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alma ve analiz islemleri ile sikdyet ve ihbarlar {izerine ytiriitiilen denetimler, gida
giivenliginin saglanmasina yonelik baslica araclar1 olusturmaktadir. S6z konusu
denetimlerin temel amaci, gida giivenligine aykiriliklarin yalnizca tespit edilmesi
degil, insan sagligini tehdit edebilecek risklerin miimkiin oldugunca ortaya
¢ikmadan 6nlenmesidir.

Denetimler sonucunda mevzuata aykiriliklarin tespit edilmesi halinde
uygulanacak yaptirimlarda ise genel kanun olan 5326 Sayili Kabahatler Kanunu
esas alinmaktadir ve bu kanun kapsaminda idari para cezalari, miilkiyetin kamuya
gecirilmesi, faaliyetin durdurulmasi ve iiriinlerin piyasadan toplatilmasi gibi ¢esitli
idari yaptinm ve tedbirler uygulanmaktadir. Bununla birlikte, bu yaptinm ve
tedbirlerin her biri aym hukuki nitelige sahip degildir. Ozellikle faaliyetin
durdurulmasi1 ve iriinlerin piyasadan toplatilmast gibi uygulamalarda,
cezalandirma amacindan ziyade kamu sagliginin korunmasina yonelik dnleyici ve
koruyucu nitelik 6n plana ¢ikmaktadir. Dolayisiyla idari yaptirim ve tedbirlerin
hukuki niteliginin belirlenmesinde yalmzca uygulanma bigimlerinin degil,
amaglariin ve meydana getirdikleri sonuglarin da dikkate alinmasi gerekmektedir.

Ote yandan, gida giivenliginin saglanmas1 amaciyla idareye taninan yetkilerin
sinirsiz olmadigi agiktir. Kamu sagligimin korunmasi amaciyla gergeklestirilen
miidahalelerin kanunilik, hukuki giivenlik ve Slgiiliiliikk ilkelerine uygun olmast
gerekmektedir. Nitekim Anayasa Mahkemesinin, 5996 sayili Kanun kapsaminda
uygulanan ihtiyati tedbirlerden kaynaklanan zararlar bakimindan Bakanligin
sorumlulugunu ortadan kaldiran diizenlemeyi iptal etmesi, idarenin kamu sagligini
koruma amaciyla gerceklestirdigi islemlerin de yargisal denetime ve hukuki
sorumluluga tabi oldugunu ortaya koymaktadir.

Calismada ele alinan bir diger 6nemli husus ise idari yaptirim kararlarina karsi
basvurulacak yargi yollarinin belirlenmesinde karsilasilan sorunlardir. Kabahatler
Kanunu uyarinca idari para cezalar1 ve miilkiyetin kamuya gegcirilmesi kararlarina
kars1 kural olarak sulh ceza hakimliklerine bagvurulmasi 6ngoriilmiis olmakla
birlikte, bu yaptinmlarin faaliyetin durdurulmasi veya iriinlerin piyasadan
toplatilmasi gibi diger idari tedbirlerle birlikte uygulanmasi halinde gorevli yargi
merciinin belirlenmesi giliglesmektedir. Bu konuda yargi kararlarinda farkli
yaklasgimlarin ~ benimsenmesi de hukuki belirlilik bakimindan sorun
olusturmaktadir. Bu nedenle 6zellikle birden fazla idari yaptinm ve tedbirin
birlikte uygulandigi durumlarda goérevli yargi yerinin agik bicimde belirlenmesine
yonelik diizenlemelerin yapilmas1 gerektigi degerlendirilmektedir.

Sonug olarak, gida giivenliginin etkili bi¢imde saglanabilmesi, yalnizca idari
yaptinmlarin uygulanmasma degil, diizenli ve etkin bir denetim sisteminin
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isletilmesine de baghdir. idari yaptirimlarin caydiriciligmin saglanmasi kadar, bu
yaptirimlarin hukuka uygun bi¢cimde uygulanmasi ve ilgililerin etkili yargisal
korunmadan yararlanabilmesi de Onem tagimaktadir. Bu dogrultuda gida
giivenliginin saglanmasinda esas olan, kamu sagliginin korunmasi ile bireylerin ve
isletmelerin hukuki giivenceleri arasinda adil bir dengenin kurulmasidir.

Etik Beyanlar

Etik Kurul Onay:r: Bu calisma; insan veya hayvan katilimci icermeyen ve
mevzuat, yargi kararlari ile doktrin incelemesine dayanan bir ¢alisma oldugundan
etik kurul onay1 gerektirmemektedir.

Cikar Catismasi: Yazar, herhangi bir ¢ikar gatismast bulunmadigin1 beyan
eder.

Finansal Destek: Bu ¢alisma i¢in herhangi bir kurum veya kurulustan finansal
destek alinmamustir.

Yazar Katkisi: Calisma tek yazarhdir.
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Ozet

Tarimsal iiretimden baglayarak nihai perakendeciye kadar uzanan ¢ok aktorlii
bir ticari yapidan olusan gida tedarik zincirinde genel islem kosullarinin denetimi,
sozlesme iliskilerinde adil ve dengeli bir ticari diizenin saglanmasi agisindan
onemlidir. Genel islem kosullari, diizenleyen tarafindan énceden hazirlanarak ¢ok
saylda sozlesmede kullanilmak iizere sunulan standart sdzlesme hiikiimleridir.
Gida Hukuku kapsaminda 6zellikle ekonomik agidan giiglii isletmelerin kiigiik
iiretici ve tedarikgilere dayattigi tek tarafli hiikiimler, ticari dengesizliklere yol
acabilir. Bu nedenle genel islem kosullarinin denetimi, s6zlesme hiikiimlerinin
seffaflik, diiriistliik kurali ve hukuka uygunluk bakimindan degerlendirilmesini
gerekli kilmaktadir. Bu ¢alismada gida tedarik zincirinde genel islem kosullarinin
denetimi Tiirk Bor¢lar Kanunu ve Tiirk Ticaret Kanunu hiikiimleri ¢ergevesinde
incelenmistir. Bunun disinda nihai tiiketici ile yapilan sézlesmeler inceleme
konusuna dahil edilmemistir.

Anahtar Kelimeler

Gida Tedarik Zinciri, Genel islem Kosullar1, igerik Denetimi, Haksiz Ticari
Uygulamalar, Sézlesme Ozgiirliigii

Abstract

In the food supply chain a commercial structure involving multiple actors,
ranging from agricultural production to the final retailer-the oversight of general
terms and conditions is essential for ensuring a fair and balanced commercial order
within contractual relationships. General terms and conditions are standart
contractual provisions prepared in advance by one party for use in a multitude of

Agreements. Within the scope of food law, unilateral terms-often imposed by
economically powerful enterprises upon smaller producers and suppliers can lead
to commercial imbalances. Consequently, the oversight of such general terms and
conditions necessitates an evaluation of contractual provisions based on
transparency, the principle of good faith, and compliance with the law. This study
examines the oversight of general terms and conditions within the food supply
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chain, framed by the provisions of The Turkish Code of Obligations and The
Turkish Commercial Code. Contracts concluded with end consumers, however, are
excluded from the scope of this analysis.

Keywords

Food Supply Chain, General Terms and Conditions, Content Control, Unfair
Commercial Practices, Freedom of Contract

I. Giris

Genel islem kosullari, bir sdzlesme kurulurken diizenleyenin ileride ¢ok
sayidaki benzer sozlesmede kullanmak amaciyla dnceden tek basina hazirladigi
sozlesme hiikiimleridir. Bu sozlesme hiikiimlerine gerek aymi konuda farkli
sozlesmeler yapmanin yol acacagi ¢ok sayida farkli davaya muhatap olma riskinin
asgari saytya indirilmesi gerekse hukuki iliskilerde zamandan tasarruf saglanmasi
gibi nedenlerde standart s6zlesmelerde yer verilmekte ve bu durum 6nceden tek
tarafli olarak hazirlanmis standart sézlesme hiikiimlerinin karsi taraf aleyhine
haksiz sonu¢ dogurup dogurmadiginin inceleme konusu yapilmasini gerekli
kilmaktadir. Bu kapsamda gida sektoriinde, gida tedarik zincirinde genel islem
kosullarinin denetimi bu gerekliligin bir yansimasi olarak ¢alisma konusu olarak
incelenmistir.

Gida tedarik zinciri; tarimsal liretimden baslayarak nihai perakendeciye kadar
uzanan ¢ok aktorli bir ticari yapt meydana getirmektedir. Bu zincirde hukuki
iligkiler tek bir satis isleminden ibaret olmayip, siirekli ve tekrarlanan mal
tedariklerine yonelik olarak siirdiiriilmektedir. Bu noktada ekonomik agidan daha
giiclii tarafin sartlarinin s6zlesmeye dahil edilmesi ile iceriklerinin denetlenmesine
iligkin kanuni diizenlemeler, gida tedarik zincirindeki isletmelerin standart
sozlesmeleri iizerinden Tiirk Bor¢lar Kanunu (TBK) hiikiimleri ¢ergevesinde ele
almacak; Tiirk Ticaret Kanunu’nun ilgili hiiktimleri ise ticari s6zlesmelerin niteligi
bakimindan tamamlayici olacaktir. Bununla birlikte inceleme nihai tiiketici ile
yapilan satiglar1 konu almadig i¢in Tiiketici Hukuku hiikiimlerine ¢aligmada yer
verilmeyecektir.

Gida tedarik zincirinde genel islem kosullarinin denetimi konusunda denetime
konu olan gida tedarik zinciri nedir diye baktigimizda iiretici ile baglayan isleyici,
toptanci, perakendeci ile devam eden ve tiiketici ile son bulan ¢ok aktorlii bir ticari
yap1 oldugunu sdyleyebiliriz. Bu ticari yapida taraflar; satim s6zlesmesi, tedarik
sozlesmesi, dagitim sozlesmesi, gergeve sOzlesmeleri, lojistik ve depolama
sozlesmeleri gibi tedarik zincirinin her agsamasinda farkl sozlesmesel iliskilerde
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bulunmaktadir. Bu halde gida tedarik zincirinde farkli so6zlesmesel iligkilerin
varlig1 sozlesme Ozgiirliigi ile adil risk dagilimi arasinda bir denge kurulmasini
gerekli kilmakta ve bu gereklilik gida tedarik zincirinde genel islem kosullarinin
denetiminin temel islevini olusturmaktadir. Su halde gida tedarik zincirinde
denetimin nasil yapilacagi sorusu Tiirk Bor¢lar Kanunu’nda diizenlenen genel
islem kosullarmin denetlenmesine iliskin hiikiimlerle ¢oziime kavusacaktir. Bu
kapsamda, gida tedarik zincirinin standart sdzlesmelerinde yer alan fiyat, 6deme,
iade, cezai sart, teslimat, fire, bozulma veya fesih gibi 6nemli riskleri tek tarafa
ylikleyen genel islem kosullar1 Tiirk Borglar Kanunu’nda hiikiim altina alinan
yiirtirlitk denetimi (TBK md.21), yorum denetimi (TBK md.23) ve igerik denetimi
(TBK md.25) bagliklar1 altinda ¢ asamali bir denetim mekanizmasindan
gecirilecektir.

Gida sektoriiniin kendine 06zgii yapist nedeniyle Tiirk Borglar Kanunu
hiikiimlerinin yaninda Tiirk Ticaret Kanunu’nun ticari satig, haksiz rekabet ve mal
hizmet tedarikinde ge¢ Odeme hiikiimlerinin birlikte degerlendirilmesi
gerekmektedir. Tiirk Ticaret Kanunu (TTK) md.18/f.2 tacirin basiretli
davranmasii zorunlu kilmakla birlikte bu hiikim TBK md. 20-25’in tacirler
bakimindan uygulanmasini bertaraf etmemektedir. Zira tacir sézlesme imzalarken
gerekli ticari Ozeni goOstermeli, sdzlesmenin hiikiimlerini incelemeli ve ticari
sonuglarini degerlendirmelidir. Dolayisiyla taraflarin tacir sifatina sahip olmalari
somut olayin 6zelliklerinin daha dikkatli degerlendirilmesini gerektirmektedir. Bu
itibarla TTK md.18/f.2, TTK md. 23. md. 55/1-f, md. 1530 hiikiimleri gida tedarik
zincirinde genel igslem kosullarinin denetlenmesinde basvuracagimiz hiikiimler
olarak ¢alismamiza dahil olmaktadir.

Su halde gida tedarik zincirinde taraflarin tacir olmasi, genel igslem kosullar
iceren sozlesmelerde yer alan her hitkkmiin gecerli oldugu anlamina gelmemektedir.
Buna karsilik agir veya tek tarafli olarak hazirlanan hiikiimlerin de otomatik olarak
gecersiz oldugu soylenemeyecektir. Bu nedenle hukuki degerlendirme, 6nce genel
islem kosullarinin niteliginin belirlenmesi ardindan Tiirk Borg¢lar Kanunu’nda
hikkim altina alinan yiriirliik, yorum ve icerik denetiminin yapilmasi ve
nihayetinde Tiirk Ticaret Kanunu md. 18/f.2, md. 23, m.55 ve md. 1530’un somut
olay bakimindan incelenmesi ile yapilacaktir.

II. Tiirk Bor¢lar Kanunu Kapsaminda Genel islem Kosullar1

A. Genel Olarak

Tiirk Bor¢lar Kanunu’nun 20.maddesinde hiikiim altina alinan genel islem
kosullar1, sozlesme yapilirken diizenleyenin ileride ¢ok sayidaki benzer
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sozlesmede kullanmak amaciyla 6nceden ve tek basina hazirlayarak karsi tarafa
sundugu sozlesme hiikiimleri seklinde tanimlanmistir (Havutgu, 2003; Cinar,
2009). Ornegin, bir market zincirinin ¢ok sayida tedarikgisiyle yaptig1 cerceve
sOzlesmesinde yer alan hiikiimlerin genel islem kosulu niteliginde olup olmadig,
biitiin tedarikgilerin sozlesme iizerinde gergek bir pazarlik yapip yapmadigi
dikkate alinmak suretiyle belirlenecektir.

Genel islem kosullarinin s6zlesme metninde veya ekinde bulunmasi, yazi tiirii
ve sekli ya da kapsami soz konusu kosulun nitelendirilmesinde 6nem arz
etmemektedir. Bununla birlikte genel islem kosullarinin taraflarca tartisilarak
kabul edildigine iliskin kayitlarin varligi da o kosulun genel islem kosulu
oldugunun kabuliinii bertaraf etmeyecektir (Atamer, 2001). Diger bir ifadeyle,
diizenleyen tarafindan tek tarafli olarak hazirlanan, sdzlesmenin karsi tarafina
sozlesmenin bir unsuru olarak sunulan ve karsi tarafin hiikmiin igerigine gergek
anlamda etki edemedigi hallerde bir kosulun genel islem kosullar1 olarak kabulii
gerekecek ve bunlarin sézlesmeye dahil edilmesi ile taraflar arasinda menfaat
dengesinde ortaya ¢ikan esitsizlik genel islem kosullarinin denetlenmesini zorunlu
kilacaktir.

Su hélde bir s6zlesme hiikmiiniin genel islem kosulu niteliginde oldugunun
anlagilmasi halinde, bu genel islem kosullar1 Tiirk Borglar Kanunu kapsaminda {ig
asamali bir denetime tabi olacaktir. S6z konusu denetim asamalari; yiirtirliik
denetimi, yorum denetimi ve igerik denetimidir.

B. Yiiriirliik Denetimi (TBK md. 21)

Tiirk Borglar Kanunu md. 21°de diizenlenen yliriirliik denetiminde “Bu hiikiim
gercekten sdzlesmenin icerigine dahil oldu mu? sorusuna yanit aranmaktadir. Zira
genel islem kosullarinin sézlesmeye dahil edilmesi o s6zlesmenin otomatik olarak
gecerli oldugu anlamina gelmemektedir. Karsi tarafin menfaatine aykir1 bir genel
islem kosulunun sézlesmenin icerigine dahil olabilmesi i¢in diizenleyenin karsi
tarafa bu kosullarin varligi hakkinda agikga bilgi vermesi, igerigini &grenme
imkan1 saglamasi ve kars1 tarafinda bunlar1 kabul etmesi gerekmektedir. Bu itibarla
yiirtirlik denetimi temel anlamiyla, gliven kurami cergevesinde Oneri-kabul
beyanlarinin kapsaminin degerlendirmesini yapmaktadir (Atamer, 2011; Siizel,
2024). Yargitay da 2017 tarihinde verdigi bir kararda “...Onceden miisteriye
bildirilmemis olan hiikiimler, genel islem kosulu denetimine gerek kalmaksizin,
sozlesmenin bir hitkkmii dahi sayilmamalidir...” (Yarg. 11 HD., E. 2016/8679,
K.2017/7560, T: 25.12.2017) demek suretiyle bu hususa agik¢a dikkat ¢ekmistir.
Nitekim tedarik¢inin s6z konusu sartin varligindan agikg¢a haberdar edilmedigi ve
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icerigini 6grenme imkanina sahip olmadig: ispatlanirsa, bu sartin TBK md. 21
kapsaminda sézlesmeye dahil olmadig: ileri siiriilebilecektir. Ornegin, esas tedarik
sozlesmesinde yer almayan “yil sonu itibariyle raf dmrii sona eren tiriinler”’e iligkin
bir kayita, web sitesinde yer alan bir belgeye gonderme yapilarak bunun
tedarik¢inin sorumluluguna birakilmasi, bu kayitin TBK md. 21 kapsaminda
yiirtirliikk denetimine takilmasina sebebiyet verecektir. Bu asamada mahkeme,
Oniine gelen somut uyusmazlikta 6ncelikle s6z konusu hiikkmiin genel islem kosulu
niteliginde olup olmadigini inceleyecektir. Ondan sonra ise karsi tarafa usuliine
uygun sekilde bildirilip bildirilmedigini degerlendirecektir. Eger bu kisimda
bildirim yapilmadig1 sonucuna varilirsa diger denetim asamalarina gecilmesine
gerek kalmaksizin ilgili hilkkim TBK md.22 kapsaminda yazilmamis sayilma
yaptirimina tabi olacaktir. Bu itibarla, diizenleyen taraf da bu hiikiimler olmasaydi
sozlesmeyi yapmayacagini ileri siirerek sozlesmenin tamaminin gecersizligini
talep edemeyecektir. Bu baglamda 6rnegin iiretici ile bir market zinciri arasinda
yapilan iki y1llik tedarik sézlesmesinde cezai sarta iliskin kaydin tek tarafli olarak
sadece tedarik¢iden alinmasina iligkin hiikmiin yazilmamais sayilmasi, kural olarak,
tedarik sozlesmesinin tiimiiyle gecersiz olmasi sonucunu dogurmayacak ve
dolayisiyla s6z konusu sozlesme mal teslimi, fiyat, ddeme gibi s6zlesmenin
yazilmamig sayilma yaptirimina tabi olmayan diger hiikiimleriyle gegerli olarak
yiirtirlitkte kalmaya devam edecektir.

C. Yorum Denetimi (TBK md. 23)

Tiirk Bor¢lar Kanunu md. 23 kapsaminda genel islem kosullari i¢inde yer alan
bir hiikiim acik ve anlagilir degilse veya birden fazla anlama geliyorsa, diizenleyen
aleyhine ve kars1 taraf lehine yorumlanir (Atamer, 2011; Kaplan, 1991; Aydogdu,
2014). Zira sézlesmeye konulan bir kosulun diizenleyen lehine genisletici yoruma
tabi tutulmasi hukuka aykirilik arz edecektir (Kocayusufpasaoglu, 2017). Bu
baglamda, 6rnegin bozuk iirliin nedeniyle dogacak tiim zararlardan tedarikg¢iyi
sorumlu tutan bir hitkmiin sézlesmeye konulmasi halinde, zararlarin kapsamina
iligkin bir belirlemenin yapilmamis olmasi dolayistyla s6z konusu hiikiim yiiriirliik
denetimini gecerek sozlesmeye dahil olmus olsa bile yorum denetiminden
gecemeyecektir.

Burada 6nemle belirtmemiz gerekir ki genel islem kosullarinin denetimi ile
gida mevzuatina uygunluk denetimi ayn sey degildir. Diger bir ifadeyle, bu baglik
altinda verdigimiz 6rnek bakimindan bir degerlendirme yapildiginda, bozuk iiriin
nedeniyle tedarik¢iden dogabilecek tiim zararlar yalmzca genel islem kosullart
bakimindan degil; iriiniin teslim anindaki durumu, depolama kosullari, soguk
zincirin  hangi tarafca yonetildigi ve taraflarin kusuru bakimindan da
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degerlendirilmelidir. Bu anlamda gida tedarik zinciri s6zlesmesinde riskin hangi
asamada kime gectigi de inceleme konusuna dahil edilmelidir.

Bunun disinda diizenleyene karsi taraf aleyhine genel islem kosullar1 igeren bir
sozlesme hiikkmiinii tek tarafli olarak degistirme veya yeni diizenleme getirme
yetkisi veren kayitlar bakimindan da Kanunumuz tek tarafli degisiklik yasagi
basligi altinda TBK md. 24 hiikmiinii diizenlemis ve bu kapsamda s6z konusu
kayitlar i¢cin yazilmamis sayilma yaptirnmini ongOrmiistiir. Buna gore gida
sozlesmelerinde herhangi bir konuda “diledigi zaman” degisiklik yapilabilecegine
dair kayitlar TBK md. 24 kapsaminda hukuki denetime tabi tutulacaktir.

D. icerik Denetimi (TBK md.25)

Tiirk Borglar Kanunu md. 25 kapsaminda bir hitkmiin s6zlesmeye dahil edilip
edilmedigi degil, iceriginin adil olup olmadigi incelenmektedir. Diger bir ifadeyle,
genel islem kosullarinin diiriistliikk kurallarina aykir bi¢imde karsi tarafin aleyhine
veya onun durumunu agirlastirict nitelikte olmast TBK md.25 uyarinca
yasaklanmistir. Bu yasaklama kaynagini kamu diizeninden almaktadir (Atasoy,
2020; Baysal, 2012; Ayrica bkz. Yarg. 3. HD, E. 2014/4023, K. 2014/9743,
T:17.06.2014). Su hélde, sozlesmesel dengenin so6zlesmenin dogasindan
kaynaklanan hak ve bor¢ dagilimini bozmus olmasi, sdzlesmesel dengenin
diiriistliik kuralina aykir1 bigimde bozulmasi, korunmasi gereken hukuki degerin
Ooneminin bertaraf edilmesi gibi durumlarda genel islem kosullarinin s6zlesmenin
icerigine dahil olmusg olmasina ragmen icerdigi bazi hiikiimler dolayisiyla gecersiz
olduguna icerik denetimi sonucunda hiikmedilecektir. Ornegin gida tedarik
sozlesmelerinde; satilmayan triinlerin her durumda tedarik¢iye iade edilmesi,
tedarik¢inin kusuru aranmaksizin biitiin fire ve bozulmalardan sorumlu tutulmasi,
tek tarafli ve yiiksek miktarli cezai sartlar, tek tarafli fiyat degisikligi, alicinin
sozlesme sartlarinda diledigi gibi tek tarafli degisiklik yapabilmesi vb. hiikiimler
icerik denetimine konu olacaktir.

Su hélde genel islem kosullarinda icerik denetimi sézlesmede, yiiriirlik ve
yorum denetiminden ge¢cmis sozlesme hiikiimleri bakimindan denetimin TBK
kapsaminda son asamasi olarak nitelendirilebilecektir. Yargitay 2018 tarihinde
verdigi bir kararda, “.... Sozlesmede, yiirirlik denetiminin asilmasi ve yorumu
gerektirecek bir belirsizligin bulunmamasi veya bulunsa bile diizenleyen aleyhine
yorum yapilmis olmasindan sonra, sdozlesmenin bir de “igerik” denetimine tabi
tutulmas1 gerekmektedir.” seklindeki ifadesiyle yiirlirlik ve yorum denetimini
sorunsuz olarak gecen genel islem kosullarinin igerik denetiminden de gegirilerek
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sozlesmenin kapsamima dahil olacagimt vurgulamigtir (Yarg. 11. HD,
E.2016/13461, K. 2018/ 4893, T:27.06.2018).

Bu baglik altinda bir noktaya daha temas etmek isteriz ki TBK md. 25
hiikmiiniin ihlali i¢in sadece ekonomik olarak agir hiikiimlerin varligt
aranmamaktadir. Hilkmiin genel islem kosullar1 niteligi, sdzlesmenin niteligi ve
hiikmiin sozlesme dengesi lizerindeki etkisi birlikte degerlendirme konusu
yapilmaktadir.

III. Tiirk Ticaret Kanunu Kapsaminda Genel islem Kosullari

A. Genel Olarak

Gida sektoriiniin kendine 06zgii yapist nedeniyle Tiirk Borglar Kanunu
hiikiimlerinin yaninda Tiirk Ticaret Kanunu’nun ticari satis, haksiz rekabet ve mal-
hizmet tedarikinde ge¢ Odeme hiikiimlerinin birlikte degerlendirilmesi
gerekmektedir. TTK md. 18/f.2’de tacirin basiretli davranmasini zorunlu kilmakla
birlikte bu hiikiim TBK md. 20-25’in tacirler bakimindan uygulanmasini bertaraf
etmemektedir. Zira tacir sdzlesmeyi imzalarken gerekli ticari 6zeni gostermeli,
sOzlesmenin hiikiimlerini incelemeli ve ticari sonuclarini degerlendirmelidir.
Dolayisiyla taraflarin tacir sifatina sahip olmalari somut olayin 6zelliklerinin daha
dikkati degerlendirilmesini gerektirmektedir.

B. Tiirk Ticaret Kanunu md. 18/f.2 Kapsaminda Basiretli Tacir Ilkesi

6102 sayili Tiirk Ticaret Kanunu md.18/f.2’de tacirin ticaretine iliskin
faaliyetlerinde basiretli i insan1 gibi davranmasi gerektigini hiikiim altina almistir.
Gida tedarik zincirinde yer alan sozlesmelerin 6nemli bir kismu tacirler arasinda
kuruldugu i¢in TTK md. 18/f.2 hiikkmii ¢alisma konumuz bakimindan &nem
tagimaktadir. Zira tacir ticaretine iliskin faaliyetlerinde herhangi bir kisiye kiyasla
daha titiz, dikkatli, tedbirli, 6ngoriilii ve yaptig1 isin inceliklerine uygun bigimde
hareket etmekle yiikiimliidiir. Su hélde tacir, s6zlesme imzalarken gerekli ticari
Ozeni gostermeli, sdzlesmenin hiikiimlerini incelemeli ve ticari sonuglarimi da
degerlendirebilmelidir. TTK md. 12/f.1 ve TTK md. 16/f.1 geregince tacirin hem
gergek kisi hem de tiizel kisi olmas1 miimkiindiir.

Tacirin ticari faaliyetlerine iligkin olarak basiretli is insan1 gibi davranma
ylikiimliligia basiretli tacir ilkesinin TBK md. 20-25 hiikiimlerinin tacirler
bakimindan uygulanmasini ortadan kaldirmamaktadir (Yelmen, 2014). Yargitay
2018 tarihinde verdigi bir kararda, “...Bir s6zlesmedeki genel islem kosulunun
niteliginin, objektif unsurlara goére belirlenmesi gerekmekte olup, bu hususta
taraflarin icra ettikleri meslekleri ve sifatlari, tacir veya tiiketici olup olmadiklar
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Onem tagimaz...” seklinde karar vermistir (Yarg. 11.HD, E.2016/13088,
K.2018/563, T: 23.01.2018). Nitekim TBK’da genel islem sartlarinin kimlere
uygulanabilir olduguna iligkin bir ayrim yapilmamistir. Bununla birlikte Yargitay
bazi kararlarinda taraflarin tacir sifatina sahip olmasi nedeniyle s6z konusu somut
olayin 6zelliklerinin daha dikkatli degerlendirilmesine 6nem vermektedir. Yargitay
2018 tarihinde verdigi bir kararda “...Her ne kadar 6098 sayil1 TBK’nun 20 ila 25.
Maddeleri arasinda diizenlenmis olan genel islem kosullaria iliskin hiikiimler
tacirler yoniinden de uygulanabilirse de, TTK 18/2. Maddesi hiikmii karsisinda
tacirler bakimindan genel islem kosullarinin uygulanip degerlendirilmesinde her
somut olaym ozelligine gore daha dikkatli davranilmasi gerekmektedir...”
seklinde bu hususu ifade etmistir (Yarg. 17. HD, E.2017/1825, K.2018/6690, T:
03.07.2018).

Su halde bir standart sozlesmede taraflarin tacir sifatina sahip olmasi, o
sozlesmenin genel islem kosulu niteligindeki s6zlesme hiikiimlerinin genel islem
kosullarina 6zgii denetimlerden muaf olacagi anlamina gelmemektedir (Aydogdu,
2013). Ancak bununla birlikte tacirin profesyonelligi, sozlesmeler hakkinda yorum
yapabilme kabiliyetinin kapasitesi, pazarlik giicline yatkinligi ve hiikiimlerin
ekonomik etkilerini degerlendirmedeki yetkinligi genel islem kosullarinin bu tiir
sozlesmeler acisindan denetiminde 6nem arz edecektir.

C. Tiirk Ticaret Kanunu md. 55/f.1-f Kapsaminda Haksiz Rekabet

TTK md. 55/f.1-f bendinde diiriistliik kuralina aykirt genel iglem sartlarinin
kullanilmasi belirli kosullarda haksiz rekabet kapsaminda degerlendirilmektedir
(Yi1lmaz, 2015). Bu maddeye gore kanuni diizenlemeden 6nemli 6lgiide ayrilan
veya sOzlesmenin niteligine onemli dl¢iide aykirt hak ve bor¢ dagilimi 6ngdren
onceden yazilmig genel islem kosullarinin yaniltict bigimde kullanilmasi
diiriistliige aykir1 davranig olarak kabul edilmektedir.

Bu hiikiim tedarik¢i ile alic1 arasinda yapilan gida tedarik sozlesmelerinde
ekonomik agidan gili¢lii alicinin tedarikgiye kabul ettirdigi standart sézlesmeler
bakimmdan énem arz etmektedir. Ornegin, bir market zincirinin standart gida
tedarik sozlesmesinde; sodzlesmenin niteligine aykir1 olarak biitliin riskleri
tedarikg¢iye yiiklemesi, tedarik¢inin higbir kusuru olmasa dahi biitiin ticari riskleri
iistlenmesi veya alicinin tek tarafli karariyla fiyatlar1 degistirmesi gibi hiikiimlere
yer vermesi halinde, s6z konusu bu hiikiimler TBK md. 25’te diizenlenen igerik
denetimi yaninda TTK md. 55/f.1-f kapsaminda haksiz rekabet kurumunu da
giindeme getirecek ve sorun bu kapsamda degerlendirmeye tabi tutulacaktir. Bu
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itibarla, gida tedarik zincirindeki standart sozlesmeler TBK hiikiimleri yaninda
TTK hiikiimleri bakimindan da inceleme konusu yapilmaktadir.

Burada su hususu da 6nemle belirtmemiz gerekir ki TTK md. 55/f.1-f’de genel
islem sartlarina iliskin denetim yapilirken taraflar arasindaki dengenin saglanmast
amacina yonelik bir degerlendirme degil, haksiz rekabetin bulunup bulunmadigina
iligkin bir inceleme yapilmakta ve bu nedenle de s6z konusu diizenleme
kapsaminda TBK’da yer alan diizenlemeden farkli olarak yiiriirliik ve igerik
denetimine bu hiikiim kapsaminda yer verilmemektedir (Uzunalli, 2013). Zira
haksiz rekabet hukukunda bozulmamis rekabetin korunmasi adina hareket
edilmekte ve bu yoniiyle s6zlesme hukukundan farkli olarak taraflar arasindaki
somut iligki dikkate alinmamaktadir (Uzunalli, 2013). Bu gerekceyle TTK md.
55/f.1-f hitkkmiine gore yapilan incelemede haksiz rekabete iliskin sartlar mevcut
ise haksiz rekabete iliskin TTK md. 56 vd. diizenlenen cezai ve hukuki sonuglarin
uygulanmasi s6z konusu olacaktir (Antalya & Doganci, 2018).

D. Tiirk Ticaret Kanunu md. 23 Kapsaminda Ticari Satis ve Mal Degisimi

TTK md. 23 hiikmiinde, tacirler arasinda yapilan ticari satig ve mal
degisimlerinde TTK’daki 6zel hiikiimler sakli kalmak iizere TBK nin satis ve mal
degisimine iliskin hiikiimlerin uygulama alanm1 bulacagi diizenlenmistir. Bu
hiikmiin uygulanabilmesi i¢in somut olayda sdzlesmenin her iki tarafinin da tacir
olmasi ve her iki tarafin da ticari isletmesi ile ilgili olmasi bir zorunluluk olarak
karsimiza ¢ikmaktadir. Dolayisiyla bu diizenleme ticari satisin mevcut oldugu
sozlesmeler bakimindan inceleme konusu yapilmaktadir.

Bu diizenleme ile TBK nin satis hiikiimlerinin birlikte uygulanmasi nedeniyle,
standart tedarik sozlesmesinde yer alan genel islem kosullart niteligindeki
hiikiimler degerlendirilirken sadece genel islem kosullarinin  denetimi
yapilmamali, bunun yaninda iiriiniin ayipli olup olmadigi, ayip ihbarinn siiresi,
teslim sartlar1 ve taraflarin ticari 6zen ylkiimliilikkleri ayrica inceleme konusu
yapilmalidir. Nitekim gida tedarik sdzlesmelerinde yalnizca genel islem kosullari
degil, ayn1 zamanda gida {iriinlerinde raf dmrii, ambalaj biitiinliigii, son tiikketim
tarihi, mevzuata uygunluk ve soguk zincir gibi teknik unsurlar da sézlesmenin asli
unsurunu olusturmaktadir. Su halde ticari satislarda agik ayip ve ayip ihbari
bakimindan TTK md. 23 ve TBK’nin md.223 hiikiimleri somut olay bakimindan
birlikte degerlendirilmelidir (Arikan, 2012)
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E. Tiirk Ticaret Kanunu md.1530 Kapsaminda Gida Tedarik Zincirinde
Odeme Sartlar

Tirk Hukukunda borclarin ifa edilmesi ve temerriide iliskin temel
diizenlemeler TBK’da yer almaktadir. Bununla birlikte TTK’da mal ve hizmet
tedarikinde bulunan isletmeleri, para alacaklarinin ge¢ 6denmesi riskine karsi
korumak amaciyla, para bor¢larinin ifa siiresi ve temerriidiin sartlarinin olugmast
TTK md. 1530 kapsaminda hiikiim altina alinmistir. Kanun koyucu, ge¢
O0demelerin Oniine gecebilmek ve giiclii isletmeler karsisinda, mal ve hizmet
tedarikinde bulunan kiiciik ve orta 6l¢ekli isletmeleri korumak amacryla, TTK md.
1530 ile borcunu zamaninda &demeyen borglunun ihtara gerek olmaksizin
temerriide diismesi ve faize hak kazanmasi 6ngoriilmiistiir (Ayan, 2010).

TTK md. 1530/f.2 uyarinca alacakli borcunu yerine getirdigi halde borglu
sozlesmede belirlenen tarihte veya Odeme siiresinde borcunu 6demezse,
gecikmeden sorumlu tutulamayacagi haller disinda ihtara gerek olmaksizin
temerriide diismektedir.

TTK md. 1530 diizenlemesi ayrica ge¢ 6deme halinde faiz bakimindan da 6zel
hiikiimler 6ngérmektedir. Nitekim Yargitay da 2017 tarihinde verdigi bir kararda,
mal ve hizmet tedarikinde ihtar kosulunun TTK md. 1530 hiikmii uyarinca farkl
degerlendirilmesi gerektigini ifade etmistir (Bkz. Yarg.11 HD., E.2016/3422,
K.2017/2120, T: 13.04.2017).

Sonug olarak bir gida tedarik sézlesmesinde genel islem kosullari niteligindeki
bir hikkiim ge¢ 6deme halinde faiz 6denmeyecegine veya agir derecede haksiz
sayilabilecek kadar diigiik faiz 6denecegine iliskin bir icerige sahip ise bu taktirde
bu sozlesme hiikkmiinin TTK md. 1530/f.6 kapsaminda gegersizligine
hiikmedilecektir. Dolayisiyla bu madde kapsaminda gida tedarik sdzlesmelerinde
genel islem kosulu niteligine haiz hiikiimler sadece TBK md. 25’te diizenlenen
icerik denetimi bakimimdan degil, ayn1 zamanda TTK md. 1530 kapsaminda da
degerlendirmeye alinacaktir.

IV. Sonu¢

Bir s6zlesme yapilirken diizenleyenin, ileride ¢ok sayidaki benzer s6zlesmede
kullanmak amaciyla onceden, tek basina hazirlayarak karsi tarafa sundugu
sozlesme hiikiimleri seklinde tanimlanan genel islem kosullar1 Tiirk Borglar
Kanunu’nun 20-25 maddelerinde diizenlenmistir. Standart sozlesmelerde
uygulama sahasi bulan genel islem kosullari, gida sektoriinde akdedilen
sozlesmelerde iireticiden baglayip tiiketiciye kadar uzanan ¢ok aktorlii bir yapida,
satim sozlesmesi, tedarik s6zlesmesi, dagitim s6zlesmesi gibi bir¢ok sézlesmede
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yer almakta ve bu kosullarin karsit taraf aleyhine haksiz sonu¢ dogurup
dogurmadiginin incelenmesi 6nem arz etmektedir.

Gida tedarik zincirindeki sézlesmeler bakimindan genel islem kosullarinin
hukuki denetimi, bu sdzlesme taraflarinin tacir sifatina sahip olmalarindan dolay1
TBK md. 20-25 hiikiimleri yaninda TTK md. 18/f.2, TTK md. 23, TTK md. 55 ve
TTK md.1530 diizenlemelerinin birlikte degerlendirilmesini gerekli kilmaktadir.
Zira gida tedarik zincirinde taraflarin tacir olmasi genel islem kosullari igeren
sozlesmelerde yer alan her hiikkmiin gecerli oldugu anlamina gelmemektedir. Buna
karsilik agir veya tek tarafli olarak hazirlanan hiikiimlerin de dogrudan gecersiz
oldugu sdylenemeyecektir. Bu itibarla ¢aligma konumuzu olusturan gida tedarik
zincirinde genel islem kosullar1 denetiminde hukuki degerlendirme, bu tiir
sozlesmelerde yer alan hiikiimlerin genel islem kosullar1 niteliginin belirlenmesi,
ardindan TBK’da hiikiim altina alinan yiiriirliikk denetimi, yorum denetimi ve igerik
denetiminin yapilmasi ve nihayetinde TTK’nin ilgili hiikiimlerinin bir sistematik
i¢inde incelenmesi ile yapilmistir.

Gida tedarik zincirindeki sézlesmeler bakimindan ilk olarak bir sézlesme
hiikmiiniin genel islem kosulu niteliginde olup olmadig1 belirlenmelidir. Nitekim
$0z konusu hiikmiin standart sdzlesmede yer almas1 o hiikkmiin standart sézlesmede
genel islem kosulu olarak nitelendirilmesi igin tek basina yeterli kabul
edilmemekte; bu hiikmiin 6nceden, ¢ok sayida benzer sozlesmede kullanilmak
iizere hazirlanmig olmasi ve karsi tarafin bu hilkme gercek anlamda etki
edememesi de o hiikkme genel islem kosulu niteligini verebilmemiz igin gerekli
olmaktadir.

Gida tedarik zincirindeki bir s6zlesmede yer alan hiikkmiin genel islem kosulu
olarak kabuliinden sonra TBK md. 21 kapsaminda yiiriirlik denetimi yapilmalidir.
Burada oncelikle s6z konusu hitkmiin gergekten s6zlesmeye dahil olup olmadigi
incelenecektir. Kars1 tarafin agikca veya fiilen kabul etmedigi, kendisine yeterli
sekilde bilgi verilmeyen ya da s6zlesmenin niteligine yabanci standart hiikiimler
bakimindan yazilmamig sayilma yaptinmmi karsimiza c¢ikacaktir. Bu durum
Ozellikle esas sdzlesmede yer verilmeyen, sozlesmenin eki niteligindeki belgelerde
tedarikg¢inin bilgisine sunulmayan “satin alma genel sartlar1” gibi hususlarda nem
tagimaktadir.

Gida tedarik zinciri sdzlesmelerinde bir diger denetime muhtag alan bu
sozlesmelerdeki belirsiz hiikiimler bakimindan kendisini gostermektedir. Zira bu
sozlesmelerin tagidiklar1 onem dolayisiyla fiyat, iade, cezai sart ve sorumluluk gibi
teknik hiikiimlerin agik olarak diizenlenmesi gereklidir. Aksi taktirde, belirsiz
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hiikkiimler, TBK md. 23 uyarinca yorum denetimi kapsaminda, diizenleyen
aleyhine yorumlanacaktir.

Gida sektorii alanindaki genel islem kosullart iceren sozlesmelerde dikkat
edilmesi gereken bir baska nokta sozlesmede tek tarafli degisiklik yetkisi
verilmesine iliskin kayitlardir. Diizenleyen lehine ve karsi1 taraf aleyhine
sOzlesmenin bir hitkmiinii degistirme ya da yeni diizenleme yapma yetkisi tantyan
boyle bir kaydin varligi halinde s6z konusu hiikiim TBK md.24"te diizenlenen
degistirme yasagi engelini asamayacak ve yazilmamis sayilma yaptirimina tabi
olacaktir.

Gida tedarik zinciri s6zlesmelerinde bir hilkkmiin genel islem kosulu oldugunun
tespit edilmesinin ardindan yapilan yiiriirliik ve yorum denetimden sonra o hitkkme
iligkin olarak TBK md. 25 kapsaminda igerik denetimi yapilmalidir. Genel islem
kosulu niteligine sahip hiikmiin kanuna, diiriistlik kuralina ve sdzlesmenin
niteligine uygunlugunun degerlendirildigi bu asamada gida tedarik zincirindeki
sozlesmede s6z konusu hilkmiin diiriistliitk kuralina aykir1 bicimde tedarik¢inin
durumunu agirlastirip agirlastirmadigl incelenmelidir. Bu incelemede, taraflarin
pazarlik imkani, ekonomik giicleri, ticari teamiiller gibi hususlara dikkat
edilmelidir.

Gida tedarik zinciri sézlesmelerinde taraflarin tacir sifatina sahip olmalari,
degerlendirmeye konu sdzlesme kosullar1 bakimindan TBK’nin genel islem
kosullarma iligkin diizenlemeleri yaninda TTK’nm ilgili hiikiimlerinin de
incelenmesini gerektirmektedir. Bu kapsamda, TTK mad.18/f.2 hiikmii tacirin
basiretli davranmasini zorunlu kilmakta ancak bu hiikkim TBK md. 20-25
diizenlemelerinin tacirler bakimindan uygulanmasini bertaraf etmemektedir. Zira
tacirler de yaptiklar1 sozlesmelerde ekonomik bakimdan kendilerinden daha giiglii
tacirlerle s6zlesme yapmak zorunda kalabilmektedirler. Bununla birlikte tacir olan
taraflara uygulanacak denetimin dayanagi, kapsami ve somut olayda
degerlendirme oSlgiitleri tacir olmayan kisilerin yaptig1 sozlesmelerden farklilik arz
edecektir.

Ekonomik agidan giiclii alicilarin tedarikgileri ile yaptig1 gida tedarik zincirine
iligkin sozlesmelerde genel islem kosulu niteligindeki hiikiimler sadece
sozlesmenin gecerliligi bakimindan degil, TTK md. 55/f.1-f bendi kapsaminda
haksiz rekabet hukuku acisindan da degerlendirilecektir. Bu itibarla diiriistliik
kurallarina aykir1 genel islem kosullar1 haksiz rekabet hiikiimleri gercevesinde
incelenecektir.
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Ticari satislarda acik ayip ve ihbarlar bakimindan ise TTK md. 23 diizenlemesi
kapsaminda tacirler arasindaki ticari satis ve mal degisimlerine iliskin hiikiim
dikkate alinacak ancak bu husus tek basma degil;, TBK md.223 hiikmi ile
degerlendirilecektir.

Gida tedarik zinciri sdzlesmelerinde ge¢ 6deme faizinden tamamen feraget
ettiren veya agir derecede haksiz olarak diisiik faiz 6ngdren genel islem kosulu
niteligindeki hiikiimler bakimindan TTK md. 1530 diizenlemesi incelenecektir.

Sonug olarak standart gida tedarik zinciri s6zlesmelerinde taraflar arasindaki
ekonomik giic farkliligi dikkate alindiginda so6zlesme hiikiimlerinin sekil
bakimindan taraflarca miizakere edilmis olmasi tek basina o hiikiimlerin genel
islem kosulu niteligini bertaraf etmemektedir. Burada tedarik¢inin sozlesme
kosullarina gercekten etki edip etmedigi meselesi, yargilama siirecinde somut olay
degerlendirmesi bakimindan belirleyici olacaktir.
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Ozet

Gida iirlinlerinin insan sagligiyla dogrudan iligkisi, bu iirlinlerden dogan 6zel
hukuk sorumlulugunu klasik satim hukuku sinirlarini agsan ¢ok katmanli bir mesele
haline getirmektedir. Bu calismada ayipli gidadan dogan iiretici sorumlulugu; 6098
sayili Tirk Borglar Kanunu, 6502 sayili Tiiketicinin Korunmasi Hakkinda Kanun,
5996 sayil1 Veteriner Hizmetleri, Bitki Sagligi, Gida ve Yem Kanunu ve 7223 sayili
Uriin Giivenligi ve Teknik Diizenlemeler Kanunu arasindaki iliski esas almarak
incelenmektedir. Calismanin temel tezi, gida mevzuatindaki giivenilirlik ve
uygunluk olciitlerinin 6zel hukuk bakimindan ayip, hukuka aykirilik ve 6zen
yilikiimliliglinin somutlastiritlmasinda énemli bir normatif islev gordiigii; ancak
kamu hukuku ihlalinin tek basina tazminat sorumlulugunun biitiin unsurlarinm
olusturmadigidir. Ayiph gida ile tirlin sorumlulugu arasindaki ayrim, tiiketicinin
sozlesmesel beklentilerinin korunmasi ile ayipli veya giivenli olmayan {iriiniin
kisiye ya da bagka bir mala verdigi zararin giderilmesi ekseninde ortaya
konulmaktadir. Avrupa Birligi Genel Gida Hukuku ve 2024/2853 sayil1 yeni Uriin
Sorumlulugu Direktifi de Tiirk hukukunun gelisim alanlar1 bakimindan
karsilastirmali bir 6l¢iit olarak ele alinmaktadir.

Anahtar Kelimeler: ayipl gida, iireticinin sorumlulugu, iiriin sorumlulugu,
gida giivenilirligi, tiiketicinin korunmasi, nedensellik bagi.

The Producers Legal Liability Arising from Defective Food

Abstract

Because food products bear directly on human health, private law liability
arising from them has become a multi-layered issue that extends beyond the
boundaries of classical sales law. This study examines the producer’s liability
arising from defective food on the basis of the relationship between Turkish Code
of Obligations No. 6098, Law No. 6502 on Consumer Protection, Law No. 5996
on Veterinary Services, Plant Health, Food and Feed, and Law No. 7223 on Product
Safety and Technical Regulations. Its central thesis is that the safety and
conformity criteria of food legislation perform an important normative function in
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giving concrete content to defect, unlawfulness and the duty of care for private law
purposes, but that a breach of public law does not by itself establish all the elements
of liability for damages. The distinction between defective food and product
liability is drawn by reference to the protection of the consumer’s contractual
expectations, on the one hand, and the compensation of damage caused by a
defective or unsafe product to a person or to other property, on the other. The EU
General Food Law and the new Product Liability Directive (EU) 2024/2853 are
also considered as comparative benchmarks for the development of Turkish law.

Keywords: defective food, producer’s liability, product liability, food safety,
consumer protection, causation

1. Giris

Gida, insan yasaminin siirdiiriilmesi bakimindan zorunlu olmasinin yaninda,
dogrudan dogruya beden biitlinliigii ve saglik iizerinde etkide bulunan bir iirin
grubudur. Bu nedenle gida hukukunda korunan menfaat, yalnizca satin alinan
malin ekonomik degerinin veya tiiketicinin sozlesmeden bekledigi faydanin
korunmasina indirgenemez. Gida hakki, yasam hakki, saglik hakki ve insan
onuruna uygun yasamla baglantili bir hak alani olusturur. Uluslararas1 hukukta
yeterli gidaya erigim hakkina yiliklenen anlam da devletin yalnizca kisilerin gidaya
erisimine miidahale etmemesini degil, aym zamanda Tgiinclii kisilerin
davraniglarindan kaynaklanabilecek tehlikelere karsi etkili bir koruma diizeni
kurmasini gerekli kilar (Akbulut Peerzada, 2021; Elver, 2021; TIHEK, 2026). Tiirk
hukukunda gida hakki Anayasa’da bagimsiz bir baslik altinda diizenlenmemis
olmakla birlikte, Anayasa’nin 17. maddesindeki yasam ve maddi-manevi varligin
korunmasi hakki ile 56. maddesindeki saglik ve gevre hakki, giivenilir gidaya
erisimin anayasal deger temelini olusturmaktadir.

Bu 6zellik, gida alaninda hukuki miidahalenin klasik 6zel hukuk modelinden
farklilagmasina neden olur. S6zlesme hukukunda kural olarak taraflarin 6zerkligi
ve sonradan tazmin yoluyla giderim 6n plandayken, gida hukukunda riskin
gerceklesmesinden Once Oonlenmesi esas alinir. Bir gida iirlinliniin {iretim, isleme,
depolama, tasima, dagitim ve tiketiciye sunum asamalarinda giivenilirligini
kaybetme ihtimali bulundugundan, hukuk diizeni zincirin her halkasina onleyici
yiikiimliilikler yiiklemektedir. Bu nedenle gida hukukunun sistematigi, “zarar
dogduktan sonra tazmin” diisiincesinden dnce “tehlikeyi belirle, kontrol et, izle ve
gerektiginde iirlinii piyasadan ¢ek” yaklasimina dayanir. Gida isletmelerinin
mevzuata uyum yiikiimliiliigii de yalnizca soyut bir kanuna uygun davranma borcu
degil; kayit, izlenebilirlik, hijyen, analiz, tedarikg¢i kontrolii, geri ¢agirma ve dogru
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bilgilendirme gibi somut organizasyon yiikiimliiliiklerinden meydana gelen bir
biitiinliik arz eder (Aydogdu, 2023; van der Meulen, 2011).

Ne var ki onleyici kamu hukuku diizenlemelerinin varligi, zarar dogdugunda
6zel hukuk sorumlulugu sorununu ortadan kaldirmaz. Giivenilir olmayan, etiketi
gergegi yansitmayan, alerjen bilgisi eksik olan, tagsis edilmis veya tiiketim icin
uygunlugunu kaybetmis bir {iriin bakimindan ayni olay birden ¢ok hukuki rejimi
harekete gecirebilir. Idare, mevzuata aykirilik nedeniyle {iriinii piyasadan
cektirebilir veya idari yaptirim uygulayabilir; tliketici saticiya karst ayiptan dogan
secimlik haklarini ileri siirebilir; kisi veya bagka bir mal iizerinde zarar dogmussa
iiretici veya ithalatgiya kars1 iiriin sorumlulugu giindeme gelebilir. Bu ¢ok katmanli
yap1, gida hukukunun kamu hukuku ve 6zel hukuk arasinda keskin bigimde
boliinemeyecegini, fakat her iki alanin farkli amag¢ ve kosullara sahip oldugunu
gostermektedir.

Bu galigmanin odak noktasi, s6z konusu ¢ok katmanli yapi i¢inde “ayipl gida”
“Uireticinin hukuki sorumlulugu” arasindaki baglantidir. Ayip kavrami esas
itibartyla s6zlesmeye uygunluk sorununa iliskindir; iiretici sorumlulugu ise ayipl
veya giivenli olmayan {riiniin kisiye ya da baska bir mala verdigi zararin kime

ile

yiikletilecegi sorusuna cevap verir. Dolayisiyla her ayipli gida mutlaka bedensel
zarar dogurmayabilecegi gibi, iirlin sorumlulugu bakimindan esas olan da yalnizca
malin sdzlesmeye aykirt olmasi degil, korunan bir menfaatin zararin ve nedensellik
baginin bulunmasidir. Buna karsilik gida mevzuatindaki giivenilirlik ve teknik
standartlar, hem ayibin belirlenmesinde hem de iireticinin sorumlulugunun
sinirlarinin ¢izilmesinde 6nemli bir normatif 6lgiit olusturur. Calismada bu iligki
Tiirk hukuku temelinde ele alinacak; Avrupa Birligi hukukundaki gelismeler ise
Tiirk hukukunun mevcut ve muhtemel gelisim ¢izgisini degerlendirmek igin
karsilagtirmal1 bir referans olarak kullanilacaktir.

2. Tiirk Hukukunda Ayiph Gida ve Uretici Sorumlulugunun Normatif
Cercevesi

Tiirk hukukunda gida {irinlerinden dogan 6zel hukuk sorumlulugu tek bir
kanunda toplanmis degildir. Sozlesme iliskileri ve haksiz fiil sorumlulugunun
genel rejimi bakimindan 6098 sayili Tiirk Borg¢lar Kanunu (TBK), tiiketici
islemleri bakimmdan 6502 sayili Tiiketicinin Korunmasi Hakkinda Kanun
(TKHK), iiriin giivenligi ve iiriin sorumlulugu bakimindan 7223 sayili Uriin
Giivenligi ve Teknik Diizenlemeler Kanunu, gida giivenilirligi ile gida
isletmecilerinin 6zel yikimliliikleri bakimindan ise 5996 sayili Veteriner
Hizmetleri, Bitki Saglig1, Gida ve Yem Kanunu baslica kaynaklardir. Bu kanunlara
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Tiirk Gida Kodeksi Yonetmeligi ile hijyen, mikrobiyolojik kriterler, gida ile temas
eden maddeler, etiketleme ve tiiketiciyi bilgilendirme alanindaki ikincil mevzuat
da eklenmektedir. Dolayisiyla bir gida uyusmazIigi, olayin niteligine gore borglar
hukuku, tiiketici hukuku, {iriin sorumlulugu ve 6zel gida mevzuatinin birlikte
degerlendirilmesini gerektirebilir (Karabal, 2019; Mettke & Ortan, 1979; Tiirkoglu
& Bilgin, 2022).

TBK bakimindan saticinin ayiptan sorumlulugunun temel hitkmii m. 219’dur.
Hiikiim, saticinin bildirdigi niteliklerin satilanda bulunmamasini ve malin degerini
veya alicinin kullanim amacindan bekledigi faydayi ortadan kaldiran yahut 6nemli
Ol¢iide azaltan maddi, hukuki veya ekonomik eksiklikleri ayip sorumlulugunun
kapsamina alir. Bu diizenleme, ayibin yalnizca fiziksel bir bozukluk olmadigini;
vaat edilen veya objektif olarak beklenen niteligin bulunmamasinin da ayip
olusturabilecegini gosterir. Gida bakimindan bu ayrim son derece islevseldir.
Bozulmus bir gida fiziksel ve giivenlik yoniinden ayipli olabilirken, gercekte
organik olmayan bir {irliniin organik olarak satilmasi veya etikette vaat edilen
beslenme 6zelliginin bulunmamasi, iiriin tiiketilebilir olsa dahi nitelik vaadine
aykirilik nedeniyle ay1p olusturabilir.

Tiiketici islemlerinde TKHK m. 8, ay1pli mal1 teslim aninda s6zlesmeye uygun
olmayan, kararlastirllmis 6rnek veya modele uymayan yahut objektif olarak
tagimasi gereken 6zelliklerden yoksun mal olarak tanimlar. Hitkmiin ikinci fikrasi,
ambalajda, etikette, reklamda, internet portalinda veya tanitim materyallerinde yer
alan oOzelliklerden birini tasimayan mallar1 da agik¢a ayipli saymaktadir. Bu
diizenleme gida {iriinleri bakimindan 6zellikle 6nemlidir; zira tiiketici ¢ogu kez
iriinlin igerigini dogrudan inceleyemez ve satin alma kararini ambalaj, etiket,

(13 9% ¢

mense, beslenme beyani, alerjen bildirimi veya “organik”, “gliitensiz”, “sekersiz”
gibi nitelik agiklamalarina gdre verir. Bu nedenle gida etiketindeki bilgi, yalnizca
kamu hukuku bakimindan bir bilgilendirme yiikiimliiliigii degil, ayn1 zamanda
sozlesmenin konusu olan malin beklenen ve vaat edilen niteliklerinin
belirlenmesinde islev goren 6zel hukuk beyanidir. Aldatici reklam ile ayip

hiikiimleri arasindaki baglant1 da bu noktada ortaya ¢ikar (Giiltekin, 2021).

5996 sayili Kanun ise ayip kavramim degil, oncelikle “giivenilir gida”
Ol¢iitlinii kurar. Kanun’un 21. maddesine gore insan saglig1 icin tehlike olusturan
veya tiiketime uygun olmayan gida giivenilir degildir ve piyasaya arz edilemez.
Guvenilirlik degerlendirmesinde iiretim, isleme ve dagitim asamalari; etiket ve
saglik uyarilari; normal kullanim kosullart; kisa ve uzun vadeli saghk etkileri;
kiimulatif toksik etkiler ve 6zel tiikketici gruplarinin saglik hassasiyetleri dikkate
almir. Boylece gida giivenilirligi, yalnizca Uriiniin satis anindaki fiziksel
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gorlinlimiine degil, biitlin yasam dongiisiine ve tiiketici tizerindeki muhtemel
etkilerine baglanmistir. Kanun’un 22. maddesi isletmeciye kendi faaliyet alaninda
mevzuata uygunlugu saglama ve dogrulama yiikiimliiliigii yiikler; iiriiniin giivenilir
olmadiginin degerlendirilmesi hélinde toplama, Bakanligi bilgilendirme ve
gerektiginde tliketiciye iade ¢cagrisinda bulunma sorumlulugu 6ngoriir.

5996 sayili Kanun’un 24. maddesi de 6zel hukuk degerlendirmesi bakimindan
dikkate degerdir. Izlenebilirlik sisteminin kurulmasi, iiriiniin uygun sekilde
tanimlanmasi, etiketleme ve reklamin tiiketiciyi yaniltmamasi ve taklit-tagsis
yasagt ayni maddede diizenlenmistir. Bu hiikiimler, gidanin mevzuata
uygunlugunun yalnizca kimyasal veya mikrobiyolojik giivenlikle sinirlt
olmadigini; bilginin dogrulugunun ve iirlinlin ticari sunumunun da hukuki
uygunlugun pargasi oldugunu gosterir. Aydogdu’nun da vurguladig: lizere gida
kodeksleri, piyasaya arz edilen gidalar bakimindan kamusal standartlart
somutlastirir ve isletmelerin hukuka uygunluk programlarinin merkezinde yer alir
(Aydogdu, 2023). Bu standartlarin 6zel hukuk bakimindan 6nemi, tiiketicinin bir
gidadan objektif olarak bekleyebilecegi asgari niteliklerin belirlenmesine katki
saglamalarindan kaynaklanir.

7223 sayili Kanun ise biitiin iirtinleri kapsayan genel {iriin giivenligi ve iiriin
sorumlulugu rejimini kurar. Kanun m. 2/3 uyarinca bir iiriine iliskin 6zel kanun
bulunmas1 halinde 7223 sayili Kanun, 6zel kanunda hiikiim bulunmayan konularda
uygulanir. Gida tirtinleri bakimindan 5996 sayili Kanun 6zel diizenleme niteliginde
oldugundan, giivenilirlik, izlenebilirlik, geri cagirma ve gida isletmecisinin
sektorel yiikiimliiliikleri dncelikle 5996 sayili Kanun ¢ergevesinde belirlenmelidir.
Buna karsilik 5996 sayili Kanun, zarar gérene 6zel hukuk anlaminda kapsamli bir
iriin sorumlulugu tazminati rejimi kurmadigindan, tazminat bakimindan 7223
sayili Kanun ve tamamlayici olarak TBK hiikiimleri 6nem kazanmaktadir. Bu 6zel
kanun-genel kanun iligkisi, gida giivenilirligi standartlar1 ile tazminat hukukunun
birbirine baglandig1 temel noktadir.

7223 sayili Kanun m. 6’ya gore bir lriiniin kisiye veya mala zarar vermesi
halinde imalatg1 veya ithalatci zarar1 gidermekle yilikiimlidiir. Kanun, zarar
gorenin ugradigi zarar1 ve uygunsuzluk ile zarar arasindaki nedensellik bagini ispat
etmesini arar; birden fazla imalat¢1 veya ithalatginin sorumlu olmasi halinde
miiteselsil sorumluluk 6ngériir ve sorumlulugu kaldiran ya da azaltan sozlesme
kayitlarini hiikiimsiiz kabul eder. Dagitici ise m. 6’da otomatik olarak asil tazminat
borglusu sayilmamistir. Bununla birlikte m. 11, iiriinii kendi ad1 veya markasi
altinda piyasaya sunan ya da iriiniin uygunlugunu etkileyen bi¢imde degistiren
dagiticinin imalat¢1 sayilmasini; ayrica imalatgi veya ithalatginin kimliginin zarar
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gorene bildirilmedigi belirli hallerde dagiticinin imalatci gibi sorumlu tutulmasini
diizenler. Bu nedenle gida zincirindeki sorumluluk, aktorlerin sifatlar1 tek tek
incelenmeden genel bir “zincirdeki herkes miiteselsilen sorumludur” formiilityle
aciklanmamalidir. Caliskan’1n tiretici sorumlulugu incelemesi de sorumlu kisilerin
ve zincir igi iligkilerin ayr1 ayr degerlendirilmesi geregine isaret etmektedir
(Caliskan, 2024).

3. Avrupa Birligi Gida Hukukunun Tiirk Hukukuna Etkisi

Tiirk gida hukukunun mevcut yapisi Avrupa Birligi hukukundan bagimsiz
degerlendirilemez. Bununla birlikte iki sistem arasindaki iligki, Tiirk hukukunun
yalnizca AB metinlerini terciime etmesi seklinde basit bir aktarim iligkisi degildir.
Codex Alimentarius ve HACCP gibi uluslararas1 gida giivenligi standartlart hem
AB’nin hem Tiirkiye’nin diizenleyici gelisiminde ortak referanslar olusturmustur.
Daha sonra Tiirkiye’nin AB’ye adaylik siireci ve Ozellikle 12 No.lu “Gida
Guvenligi, Veterinerlik ve Bitki Sagligi1 Politikas1™ fasli, AB gida miiktesebatina
yaklagmay1 sistematik bir hukuk politikasi haline getirmistir. Bu nedenle Tiirk gida
hukukundaki bir¢ok kavramin ve kurumsal mekanizmanin gelisiminde uluslararasi
standartlasma ile AB’ye uyum siireclerinin birbirini tamamlayan etkileri
bulunmaktadir (Cakmak, Sancak, & Tuncay, 2023; Tiirkoglu, 2013).

AB gida hukukunun temelini olusturan Regulation (EC) No 178/2002, gida
giivenilirligini “tarladan sofraya” uzanan biitiinciil bir zincir mantigiyla diizenler.
Tiiziik m. 14’e gore giivenli olmayan gida piyasaya arz edilemez; gidanin sagliga
zararli veya insan tilketimine uygun olmamasi giivensizligin temel ol¢iitleridir.
Tiiziik m. 17, gida isletmecilerini kendi kontrollerindeki iiretim, isleme ve dagitim
asamalarinda gida hukukuna uygunlugu saglamak ve dogrulamakla yiikiimlii kilar.
Kamu otoritelerinin iglevi, isletmecinin yerine gegmek degil, bu yiikiimliiliikklerin
yerine getirilmesini izlemek ve dogrulamaktir. Tiiziik m. 18’deki izlenebilirlik
ilkesi de iiriiniin kaynag: ile dagitim kanalinin geriye ve ileriye dogru takip
edilebilmesini gerektiri. Bu yapi, 5996 sayili Kanun’un 21, 22 ve 24.
maddelerinde biiyiik 6l¢iide karsilik bulmustur.

Bu paralellik 6zel hukuk bakimindan da énem tasir. izlenebilirlik, ilk bakista
bir idari kayit ve denetim araci olmakla birlikte, zarar dogdugunda sorumlunun
belirlenmesini saglayan bir delil mekanizmasina doniislir. Hangi hammaddenin
hangi partide kullanildigi, iirliniin kimden temin edildigi, hangi dagitim kanalina
gonderildigi ve hangi tarihlerde piyasada bulundugu bilgileri, 6zellikle gida
zehirlenmesi ve kontaminasyon davalarinda nedensellik tartismasinin merkezinde
yer alir. Bu nedenle gida hukukunda kamu hukukuna ait goriinen bir¢ok
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organizasyon yliklimliligi, 6zel hukuk uyusmazliginda ispat fonksiyonu kazanr.
Van der Meulen’in 6zel gida hukuku analizinde de kamusal ve 6zel standartlarin
i¢ ice gegen yapisi, gida zincirinin yalnizca devlet denetimiyle degil, s6zlesmeler,
0zel standartlar, denetim ve sertifikasyon mekanizmalariyla birlikte yonetildigini
gostermektedir (van der Meulen, 2011).

AB’nin hijyen mevzuati ve HACCP yaklagimi da {iretici sorumlulugu
bakimindan dolayl fakat gii¢lii bir etkiye sahiptir. Regulation (EC) No 852/2004,
gida isletmecilerinin HACCP ilkelerine dayali siirekli prosediirler kurmasini
ongortir. Tiirkiye’de de HACCP, zaman iginde goniilli bir kalite tercihi olmaktan
cikarak, gida isletmesinin organizasyonuna iligkin hukuki bir 6zen standardina
doniigmiistiir. Bir iireticinin mevzuatta dngoriilen risk analizi, sicaklik kontroli,
hijyen, capraz bulasmanin 6nlenmesi veya kritik kontrol noktalarinin izlenmesi
yiikiimliliklerini yerine getirmemesi, 6zel hukuk bakimindan dogrudan otomatik
tazminat sonucunu yaratmasa da kusur, Ozen yikimliligi ve {riin
uygunsuzlugunun degerlendirilmesinde énem tasiyabilir. Boylece Onleyici gida
giivenligi diizenlemeleri ile zarar sonras1 sorumluluk hukuku arasinda islevsel bir
bag kurulmaktadir.

Etiketleme ve tiiketicinin bilgilendirilmesi alaninda da AB hukuku ile Tiirk
hukuku arasindaki etkilesim agiktir. Regulation (EU) No 1169/2011, gidanin ad,
icerik listesi, alerjenlerin vurgulanmasi, miktar, dayaniklilik tarihi, muhafaza
sartlart ve beslenme Dbildirimi gibi bilgilerin tiiketiciye sunulmasini
diizenlemektedir. Tiirk Gida Kodeksi Gida Etiketleme ve Tiiketicileri
Bilgilendirme Y 6netmeligi ayn1 koruma mantigini benimser. Bu alanin 6zel hukuk
bakimindan o6nemi, bilgi yikimliliginin sozlesmenin konusu olan malin
niteligini de sekillendirmesidir. Ornegin alerjenin etikette gdsterilmemesi, hem
gida mevzuati ihlali hem de tiiketici acisindan objektif olarak beklenen giivenlik
niteliginin bulunmamasi anlamina gelebilir. Benzer sekilde, liriiniin “organik”,
“gliitensiz” veya belirli bir beslenme 6zelligine sahip oldugunun gercege aykiri
bicimde belirtilmesi, iirliniin saglik bakimindan giivenli olup olmamasindan
bagimsiz olarak s6zlesmesel ayip olusturabilir.

AB ile Tirk hukukunun iligkisi {iriin sorumlulugunda da devam etmektedir.
2024/2853 sayili yeni Uriin Sorumlulugu Direktifi, 9 Aralik 2026’dan sonra
piyasaya arz edilen veya hizmete sunulan iriinler bakimindan uygulanacak yeni
rejimi kurmaktadir. Direktif, tirlinlin sunumu, etiketlenmesi, bilesimi ve giivenlik
gerekleri dahil biitiin kosullar1 dikkate alan bir ayiplilik degerlendirmesi benimser;
ayrica delillerin agiklanmasi ve ispat yiikiiniin hafifletilmesi bakimindan 6nceki
rejime gore daha ayrintili kurallar getirir. Tiirkiye AB iiyesi olmadigindan bu
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Direktif Tiirk hukukunda dogrudan uygulanmaz. Bununla birlikte 7223 sayili
Kanun’un AB uyum siirecindeki konumu dikkate alindiginda, Direktif Tiirk {iriin
sorumlulugu hukukunun gelecekteki gelisimi bakimindan gii¢lii bir karsilagtirma
Olciitiidiir.

4. Ayiph Gida Kavramimn Ozel Hukuk Bakimindan Belirlenmesi

Ayipli gida kavrammin dogru belirlenebilmesi igin Oncelikle “ayip”,
“uygunsuzluk” ve “giivenilir olmayan gida” kavramlarinin ayni1 anlama gelmedigi
kabul edilmelidir. Ay1p, sézlesme hukukunda malin kararlastirilan veya objektif
olarak tasimasi gereken oOzelliklere sahip olmamasini ifade eder. 7223 sayili
Kanundaki uygunsuzluk, iiriiniin Kanun’a, teknik diizenlemeye veya genel iiriin
giivenligi gereklerine uygun olmamasina iligkindir. 5996 sayili Kanundaki
giivenilir olmayan gida ise agirlikli olarak insan sagligi ve tiiketim uygunlugu
merkezli bir kavramdir. Bu kavramlar somut olayda cogu kez kesisebilir; fakat
kapsamlar1 tamamen 6zdes degildir. Ornegin etikette “organik” olarak sunulan
fakat organik iiretim kosullarimi tagimayan bir iirlin, saglik bakimindan zararh
olmasa dahi ayipli ve mevzuata aykiri olabilir. Buna karsilik mikrobiyolojik olarak
tehlikeli bir gida, tiikketiciye vaat edilen nitelikler ayrica tartisilmasa bile objektif
giivenlik niteliginden yoksun oldugu i¢in ayiph sayilmaya elverislidir.

Gida iriiniiniin ayipli sayilmasinda birinci 6lgiit, vaat edilen niteliktir. Satici
veya iretici tarafindan iiriiniin icerigi, mensei, liretim yontemi, beslenme 6zelligi
ya da saglikla ilgili izin verilmis bir beyan acgik¢a belirtilmisse, Uriiniin bu
aciklamaya uygun olmasi gerekir. TKHK m. 8’in ambalaj, etiket, internet portali
ve reklam agiklamalarini ayip degerlendirmesine dahil etmesi, gida gibi bilgi
asimetrisinin yogun oldugu iriinler bakimindan 6zel 6nem tagir. Tiiketici {iriiniin
laboratuvar igerigini, tarimsal iiretim yontemini veya kullanilan alerjenleri kendi
imkaniyla denetleyemez; bu nedenle hukuk diizeni lretici ve saticinin bilgi
beyanlarini iiriiniin hukuki niteliginin parcasi héline getirir. Bu yoniyle gida
etiketleri, salt idari formalite degil, so6zlesme iceriginin belirlenmesine katkida
bulunan giiven beyanlaridir.

Ikinci 6lgiit, iiriiniin objektif olarak sahip olmasi gereken niteliklerdir. Gida
bakimindan tiiketilebilirlik ve insan sagligina uygunluk bu objektif beklentinin
asgari cekirdegini olusturur. Bozulmus, kokusmus, kontamine olmus, yabanci
madde iceren veya mevzuatta ongdriilen mikrobiyolojik limitleri asan bir iriin,
tiikketiciye ayrica “giivenlidir” seklinde bir taahhiit verilmesine gerek olmaksizin
objektif beklentiyi ihlal eder. Kamu otoritelerinin belirledigi kodeks ve giivenilirlik
standartlari1 burada 6zel hukuk hakimine teknik bir referans sunar. Bununla birlikte
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gida kodeksine aykirilik ile ayip arasinda mekanik bir 6zdeslik kurulmasi dogru
degildir. Ozel hukuk uyusmazliginda ayibin sozlesme ve tiiketici beklentisi
baglaminda ayrica degerlendirilmesi gerekir; ancak mevzuat ihlali, objektif
niteligin eksikligini gosteren giiclii bir emare teskil eder (Ozen, 2015; Aydogdu,
2023).

Uciincii  olarak, gidanin sunumu ve tiiketiciye verilen bilgi ayip
degerlendirmesinin ayrilmaz parcasidir. Alerjen bilgisinin hi¢ verilmemesi veya
yanlis verilmesi bunun en tipik 6rnegidir. Bir {iriin genel niifus bakimindan giivenli
olsa dahi, hedef tiiketici grubu acisindan ciddi saglik riski yaratabilecek bir
bilesenin gizlenmesi, hem 5996 sayili Kanun’un ozel saglik hassasiyetlerini
dikkate alan giivenilirlik Olgiitleriyle hem de TKHK’nin objektif nitelik ve
bilgilendirme anlayisiyla bagdagmaz. Ayni sekilde {iriiniin igerigini oldugundan
farkli gosteren gorsel sunum, yaniltict mense agiklamasi veya gercege aykiri

“sekersiz”, “vegan” ya da “gliitensiz” beyanu, tiiketicinin makul satin alma kararini
etkileyen ve malin sdzlesmesel niteligini belirleyen unsurlardir.

Taklit ve tagsis de ayipl gida tartismasinin 6nemli bir goriiniimiidiir. 5996
sayili Kanun m. 24/4 gida ve yemde taklit ve tagsisi yasaklamakta; taklit ve tagsis
edilmis {irlinlerin isleme tabi tutulmasini ve piyasaya arzini engellemektedir. Taklit
veya tagsis edilmis gidanin her durumda saglik zarar1 dogurmasi sart degildir.
Ancak iiriin, tiiketiciye bildirilen ger¢cek kimliginden veya bilesiminden saptigi i¢in
tiikketici hukuku bakimindan nitelik ayibit s6z konusu olabilir. Béylece kamu
hukukundaki diiriist ve giivenilir gida piyasast amaci ile 0Ozel hukuktaki
sOzlesmeye uygun ifa amaci ayni olayda birlesmektedir. Gidada sahtekarligin ceza
hukuku, idare hukuku ve 6zel hukukta es zamanli sonuglar dogurabilmesi de bu
cok boyutlu niteligin sonucudur (Ozen, 2016).

Tiiketicinin ayipl gida nedeniyle kullanabilecegi se¢imlik haklar TKHK m.
11°de diizenlenmistir. Tiiketici s6zlesmeden donme, bedelden indirim, {icretsiz
onarim veya ayipsiz misliyle degisim haklarindan birini secebilir. Gida {iriinlerinin
niteligi nedeniyle licretsiz onarim ¢ogu kez anlamli degildir; tiiketim siiresi kisa
olan veya bir kez tiiketildiginde eski haline getirilemeyecek {irlinlerde donme,
bedel indirimi ve ayipsiz misliyle degisim daha islevseldir. Ucretsiz onarim ve
ayipsiz misliyle degisim haklari, Kanun’daki kosullarla iiretici veya ithalatgiya
kars1 da ileri siiriilebilir. Ayrica tiiketici se¢imlik haklarindan biriyle birlikte TBK
hiikiimlerine goére tazminat talep edebilir. Bu son husus, ayip hukukundan zarar
hukukuna gecis bakimindan kritik 6nemdedir.

Ayipli gida nedeniyle zarar géren kisinin satis sozlesmesinin tarafi olup
olmamas1 da sorumluluk tiiriiniin belirlenmesinde etkili olur. Uriinii satin alan
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tiiketici, saticiya kars1 sozlesmeden dogan ayip haklaria sahiptir. Buna karsilik
ayni lirlini tiiketen es, cocuk, misafir veya isyeri ¢alisani satis s6zlesmesinin tarafi
degilse, saticiya kars1 klasik ayip haklarindan yararlanmasi miimkiin olmayabilir;
fakat ugradigi bedensel zarar bakimindan iiretici sorumlulugu veya haksiz fiil
hiikiimlerine bagvurabilir. Bu ayrim, ayipli mal rejiminin sdzlesmesel karakteri ile
iiriin sorumlulugunun zarar goren kisiyi sozlesme bagindan bagimsiz koruma
islevi arasindaki farki ortaya koymaktadir.

Yargitay Hukuk Genel Kurulunun E. 2009/4-234, K. 2009/260 say1il1 kararinda
kapali bir raki sisesinde sinek bulunmasi bu baglantinin somut bir Srnegini
olusturur. Sisenin kapak sistemi ve bilirkisi incelemesi dikkate alinarak yabanci
maddenin iiretim veya dolum asamasinda iiriine girdigi kabul edilmis; {iriinii bir
miktar tliketen kiginin beden ve ruh biitiinliiglinde meydana gelen olumsuzluk
nedeniyle manevi tazminata hiikmedilmistir. Karar, gidadaki fiziksel ayibin
yalnizca sozlesmesel secimlik hak dogurmadiginy, kisilik degerlerine zarar verdigi
Olclide tazminat sorumluluguna da doniigebilecegini gostermektedir. Ayrica gida
iiriiniindeki ayibin ispatinda iiretim teknigi, ambalaj biitlinligli ve uzman bilirkisi
incelemesinin 6nemini ortaya koymaktadir.

Konya Bolge Adliye Mahkemesi 6. Hukuk Dairesinin E. 2023/376, K.
2024/233 sayili kararina konu uyusmazlikta ise yag iriinlerinin vaat edilen
peroksit degerini tastyip tasimadig tartisilmis; ayibin varligi ve gizli ayip niteligi
bakimindan gida ve kimya miihendislerinden olusan uzman bilirkisi heyetinin
incelemesi gerekli goriilmistiir. Bu yaklagim, nitelik vaadi ile teknik gida
standardimin 6zel hukukta nasil birlestigini gosterir. Istanbul 16. Asliye Ticaret
Mahkemesinin E. 2020/754, K. 2024/126 sayili kararinda son tiiketim tarihine
iligkin goriniir bilginin ticari satim bakimindan agik ayip degerlendirmesine konu
edilmesi de, gida iirlinliniin zaman unsurunun ayip siniflandirmasinda ayrica
dikkate alinabilecegini gostermektedir.

5. Gida Ureticisinin Uriin Sorumlulugu

Ayiph gidanin kisiye veya baska bir mala zarar vermesi halinde uyusmazligin
merkezine iireticinin Uriin sorumlulugu yerlesir. Bu noktada saticinin ayiptan
sorumlulugu ile iireticinin iiriin sorumlulugu birbirinden ayrilmalidir. Saticinin
ayiptan sorumlulugu, kural olarak satis sozlesmesinin geregi gibi ifa edilmemesine
dayanir ve tiiketiciye veya aliciya sdzlesmesel secimlik haklar saglar. Uriin
sorumlulugu ise liretim ve piyasa organizasyonu igerisinde giivenli olmayan veya
uygunsuz lriiniin yarattig1 zarari, iriinii piyasaya siiren ekonomik aktore yiikleyen
bir zarar sorumlulugu rejimidir. Bu nedenle iiriin sorumlulugunun koruma alani
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sOzlesmenin taraflartyla siirlt degildir. Caligkan’in da ortaya koydugu iizere gida
iireticisinin sorumlulugu, gidanin 6zel risk karakteri nedeniyle klasik s6zlesme
sorumlulugundan ayr1 bir nem tasimaktadir (Caligskan, 2024).

7223 sayili Kanun m. 5, {iriiniin giivenli olmasini zorunlu tutar ve insan sagligi
ile giivenligine iliskin teknik diizenleme hiikiimlerine uygun {iriinii, aksi
ispatlanincaya kadar giivenli kabul eder. Bu karine, teknik diizenlemeye
uygunlugun mutlak bir sorumsuzluk sebebi olmadig1 anlamina gelir. Bir tiriin ilgili
standarda seklen uygun olmakla birlikte somut olayda giivenli olmayabilir;
ozellikle gida alaninda yeni bilimsel bulgular, {iretim partisindeki kontaminasyon
veya depolama zincirindeki bozulma, teknik kagit iizerinde uygun goriinen iirliniin
fiilen tehlikeli hale gelmesine yol agabilir. Bu nedenle iiriin giivenligi
degerlendirmesinin yalnizca sertifika veya standart kontroliine indirgenmesi dogru
degildir.

Kanun m. 6’nin sorumluluk yapisi kusurdan bagimsiz, objektif bir iiriin
sorumlulugu karakteri tasir. Zarar goren kisinin imalatginin iiretim siirecindeki
bireysel kusurunu ispatlamasi aranmaz; uyusmazligin merkezi {iriiniin
uygunsuzlugu, zarar ve bunlar arasindaki nedensellik bagidir. Ancak kusurun
ispatlanmamasi, ispat yiikiiniin tamamen ortadan kalktigi anlamina gelmez.
Ozellikle gida uyusmazliklarinda zarar géren, tiikettigi iiriin ile meydana gelen
hastalik veya bedensel zarar arasindaki iligkiyi ortaya koymak zorundadir. Bu
durum seri iiretim, uzun tedarik zinciri ve biyolojik etkilerin ¢ok nedene bagh
olabilmesi nedeniyle uygulamada ciddi gii¢liikler yaratabilir.

Sorumlu kisiler bakimindan Kanun’un sistematigine dikkat edilmelidir. M.
6’da asil tazminat sorumlulari imalatg1 ve ithalat¢idir. Birden fazla imalatc1 veya
ithalat¢1 ayni zarardan sorumlu ise miiteselsil sorumluluk giindeme gelir.
Dagiticilar ise her durumda m. 6 kapsaminda dogrudan asil sorumlu sayilmaz.
Bununla birlikte m. 11 uyarinca {iriinii kendi ad1 veya markas1 altinda piyasaya
sunan, Uriiniin uygunlugunu etkileyen sekilde degistiren veya belirli durumlarda
imalatgi/ithalatgi bilgilerini zarar gérene vermeyen dagitici imalatg1 gibi sorumlu
tutulabilir. Ayrica dagiticinin depolama veya tasima siirecinde gidayr bozmast
halinde kendi sozlesmesel veya haksiz fiil sorumlulugu da dogabilir. Gida
zincirinin ¢ok aktorli yapist bu nedenle her somut olayda zararin hangi kontrol
alaninda dogdugunun belirlenmesini gerektirir.

Gida tireticisinin sorumlulugunda “uygunsuzluk” kavrami, 5996 ve 7223 sayili
kanunlarin birlikte okunmasini zorunlu kilar. 7223 sayili Kanun genel iiriin
giivenligi ¢ercevesini kurarken, gidanin insan sagligina uygunlugu, etiketleme,
izlenebilirlik, taklit-tagsis ve geri ¢agirma yiikiimliilikkleri 5996 sayili Kanunda
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ayrintili bicimde diizenlenmistir. Dolayisiyla bir gidanin {iriin sorumlulugu
bakimindan uygunsuz olup olmadig1r degerlendirilirken Tiirk Gida Kodeksi,
mikrobiyolojik kriterler, kalint1 limitleri, hijyen kurallar1 ve ilgili 6zel mevzuat
somut normatif standartlar olarak dikkate alinmalidir. Bununla birlikte 6zel gida
mevzuatina uygunluk, iiriiniin her kosulda giivenli oldugu sonucunu mutlak
bicimde dogurmaz; 7223 sayili Kanundaki giivenlik karinesinin aksi ispat
edilebilir.

Zarar unsuru bakimindan 7223 sayili Kanun, kisiye veya mala verilen zarar1
esas alir ve maddi-manevi tazminatin miktarmim belirlenmesinde TBK
hiikiimlerine yollama yapar. Gida lriinlerinde en tipik zararlar gida zehirlenmesi,
enfeksiyon, alerjik reaksiyon, kalici organ hasar1 veya uzun vadeli toksik etkilerdir.
Bunun yaninda giivenli olmayan iriiniin baska mallara zarar vermesi de
mimkiindiir. Buna karsilik yalnizca iriiniin kendi degerindeki kayip veya
sozlesmeye uygun olmama hali, {irtin sorumlulugundan 6nce ayip hukukunun
alanma girebilir. Bu ayrim, {iriin sorumlulugunun sézlesmesel beklentiyi degil,
iiriiniin sebep oldugu daha ileri zararlar1 giderme islevini agiklar.

Nedensellik bagi, gida {irlinleri bakimindan sorumlulugun en sorunlu
unsurudur. Tiiketicinin ayn1 giin birden fazla gida tiiketmis olmasi, semptomlarin
gecikmeli ortaya ¢ikmasi, kisisel saglik 6zellikleri, yanlis saklama veya tiikketim
davranisi ve mikrobiyolojik etkenlerin ¢evresel kaynaklar1i nedensellik
incelemesini giiclestirir. Bu nedenle mahkemenin salt “liriin tiiketildi, sonra
hastalik ortaya cikti” seklinde zamansal bir ardisiklikla yetinmemesi; tibbi
kayitlari, laboratuvar analizlerini, ayni partiyi tiikketen diger kisilerin durumunu,
inkiibasyon siiresini, liriiniin saklama ve dagitim kosullarini ve alternatif nedenleri
birlikte degerlendirmesi gerekir. Gida uyusmazliginda uygun illiyet, teknik ve tibbi
verilerle hukuki degerlendirmeyi birlestiren ¢ok disiplinli bir inceleme gerektirir.

Istanbul 20. Asliye Ticaret Mahkemesinin E. 2022/631, K. 2024/361 sayil
kararina konu toplu gida zehirlenmesi olayi, bu yontemi agiklayici niteliktedir.
Dosyada bazi {iriin  Ornekleri Tiirk Gida Kodeksi limitleri yoniinden
degerlendirilmis; iscilerin Onemli boliimiiniin  aym1  yemek sonrasinda
rahatsizlanmasi, hastane kayitlari, semptomlarin ortaya ¢ikma zamani, sevk ve
dagitim siiresi ile B. cereus bakterisinin ¢ogalma 6zellikleri birlikte incelenmistir.
Mahkemenin degerlendirmesi, nedensellik baginin tek bir delille degil, birbirini
tamamlayan epidemiyolojik ve teknik gostergeler aracilifiyla kurulabilecegini
gostermektedir. Bu yaklasim, gida davalarinda ispatin dogast bakimindan
onemlidir.
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[zlenebilirlik bu noktada 6zel hukuk sorumlulugunun ispat altyapisin
olusturur. 5996 sayili Kanun m. 24 uyarinca isletmecinin {iriiniin iiretim, isleme ve
dagitim asamalarini izleyebilecek bir sistem kurmasi gerekir. Parti numarasi,
tedarikci kaydi, tiretim tarihi, laboratuvar sonucu, sevk bilgisi, sicaklik kaydi ve
geri cagirma dokiimanlari, zarar ortaya ¢iktiginda olaym kaynagini belirlemeye
yarar. Dolayistyla izlenebilirlik yiikiimliliigii yalnizca Bakanligin kontroliinii
kolaylastiran idari bir gérev olarak goriilmemelidir; ayni zamanda tiretici, ithalatei,
dagitict ve satici arasindaki riicu iliskilerini ve zarar gorenin ispat imkanini
etkileyen 6zel hukuk fonksiyonu vardir.

Ispat araglarmin biiyilk béliimiiniin iiretici veya tedarik zincirindeki
igsletmelerin kontroliinde bulunmasi, taraflar arasindaki bilgi asimetrisini
derinlestirir. Tiiketici bir {irliniin hangi {retim hattinda islendigini, hangi
hammaddenin kullanildigim1 veya soguk zincirin nerede kirilldigim ¢ogu kez
bilmez. Bu nedenle ispat yiikiiniin klasik bi¢cimde zarar gérene birakilmasi, maddi
hakkin fiilen kullanilamamasi riskini dogurabilir. Tiirk hukukunda hékimin
delilleri degerlendirme yetkisi, bilirkisi incelemesi, resmi analiz sonuglar1 ve
isletme kayitlarinin celbi bu giigliigii azaltabilir; ancak gida iiriinlerinden dogan
zararlar i¢in Ozel bir ispat kolayligi sistemi mevcut degildir. Bu nokta, AB’nin yeni
iirin sorumlulugu rejimiyle karsilastinldiginda Tiirk hukukunun gelisime acik
alanlarindan biridir.

6. AB’nin 2024/2853 Sayih Uriin Sorumlulugu Direktifi ve Tiirk Hukuku
Bakimindan Degerlendirme

Directive (EU) 2024/2853, iiriin sorumlulugunu dijitallesme ve karmasik
iiretim siiregleri karsisinda giincellemek amaciyla kabul edilmistir. Direktifin gida
bakimindan 6nemi, gidaya 6zel bir sorumluluk rejimi kurmasindan degil, genel
iiriin sorumlulugunda ayiplilik ve ispat meselelerine getirdigi yeni yaklagimin gida
zararlarima da uygulanabilir olmasindan kaynaklanir. Direktif m. 7, iiriiniin kisginin
beklemeye hak kazandig1 veya Birlik ya da ulusal hukuk tarafindan zorunlu tutulan
giivenligi saglamamasi halinde ayipli oldugunu kabul eder. Degerlendirmede
iirliinlin sunumu, etiketlemesi, bilesimi ve ambalaj1 da dikkate alinir. Bu dlgiitler,
gida iiriinlerinde etiket, bilesim ve giivenlik standartlarinin {iriin sorumluluguyla
dogrudan iliskilendirilmesine elverislidir.

Direktifin Tiirk hukuku bakimindan en dikkat ¢ekici yonii delile erisim ve ispat
yiikiine iliskin m. 9 ve 10’dur. Zarar goren kisi iddiasinin makul goriiniirliiglini
saglayan olgu ve delilleri sundugunda, davalinin kontroliindeki ilgili delilleri
aciklamast mahkeme tarafindan istenebilir. Ayrica Uriiniin zorunlu giivenlik
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gereklerine aykiri oldugunun gosterilmesi, belirli kosullarda ayiplilik karinesi
dogurur. Uriiniin ayipli oldugu sabit ve ortaya ¢ikan zarar bu tiir bir ayipla tipik
olarak uyumlu ise nedensellik bag1 da karine olarak kabul edilebilir. Teknik veya
bilimsel karmasiklik nedeniyle asir1 ispat giicliigi bulunan hallerde mahkeme
ayipliligi, nedenselligi veya her ikisini belirli sartlarla varsayabilir.

Bu araclar, gida uyusmazliklarinin tipik ispat sorunlariyla dogrudan
baglantilidir. Ornegin ayni iiretim partisinden {iriin tilketen ¢ok sayida kisinin
benzer semptomlarla hastaneye bagvurmast, iirliniin resmi analizinde patojen tespit
edilmesi veya tirliniin ayn1 risk nedeniyle geri cagrilmis olmasi, Tiirk hukukunda
bugiin de hékimin delil degerlendirmesinde giiclii gostergelerdir; ancak bunlar
genel ve agik bir kanuni karine sistemine baglanmig degildir. AB modelinin Tiirk
hukukuna aktarilmasi halinde, gida zararlarinda ispat yiikiinliin tamamen ters
cevrilmesi yerine, somut giivenlik ihlali veya tipik zarar baglantis1 bulunan
hallerde o6lgiilii karineler olusturulmasi diisiiniilebilir.

Bununla birlikte AB modelinin aktarilmasi otomatik veya aynen yapilacak bir
islem olarak goriilmemelidir. Tiirkiye’nin mevcut {iriin sorumlulugu rejimi 7223
sayili Kanunla kurulmus ve gida triinleri bakimindan 5996 sayili 6zel mevzuatla
birlikte iglemektedir. Yeni bir uyum diizenlemesi yapilacaksa, iiriin giivenligi ve
gida giivenilirligi kavramlarimin terminolojik iligkisi agiklastirilmali; hangi
ekonomik igletmecilerin hangi kosullarda tazminat bor¢lusu olacagi
belirginlestirilmeli; idari analiz, geri ¢agirma ve izlenebilirlik kayitlariin 6zel
hukuk yargilamasindaki delil degeri diizenlenmelidir. Bdylece kamu hukukunda
zaten mevcut olan giiclii kayit ve kontrol altyapisi, zarar gorenin 6zel hukuk
hakkini etkili bigimde kullanmasina da hizmet edebilir.

Tiirk hukukunda yapilabilecek bir diger iyilestirme, sorumluluk rejimlerinin
birbirleriyle iligkisini daha goriintir hale getirmektir. Uygulamada zarar goren
tiikketici, ayipli mal hiikiimleri, TBK’nin sozlesmeye aykirilik ve haksiz fiil
hiikiimleri ile 7223 sayili Kanun arasinda hangi hukuki sebebe dayanacagini
belirlemekte giigliik yasayabilir. Oysa bu rejimler birbirini dislayan degil, farkli
koruma amaglarma sahip tamamlayic1 yollardir. Ayipli mal rejimi sozlesmesel
uygunlugu ve tiiketicinin se¢imlik haklarini; {iriin sorumlulugu kisiye veya baska
mala verilen zarari; haksiz fiil hiikkiimleri ise sartlar1 varsa genel hukuka aykir
zarar verme durumunu diizenler. Mevzuatta bu iligkinin daha agik kurulmasi,
yargisal uygulamada 6ngoriilebilirligi artiracaktir.
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7. Sonuc¢

Ayipl gidadan dogan iiretici sorumlulugu, gida hukukunun kamu hukuku ile
6zel hukuk arasindaki kesisim alanini en agik bigimde gosteren konulardan biridir.
Gida mevzuaty, liretim ve dagitim zincirinin her asamasinda riskin 6nlenmesini ve
giivenilir iiriniin piyasaya sunulmasini amaclar. Ozel hukuk ise bu onleyici
sistemin basarisiz oldugu ve {iriiniin sézlesmeye aykiri oldugu veya zarar
dogurdugu noktada devreye girer. Bu nedenle 5996 sayili Kanun ve Tiirk Gida
Kodeksi ile belirlenen giivenilirlik standartlari, yalnizca idari denetimin olgiitleri
degildir; ay1p, uygunsuzluk, 6zen yiikiimliiliigli ve nedensellik degerlendirmesinde
6zel hukuk bakimindan da normatif 6nem tagir.

Bununla birlikte “gida mevzuatina aykirilik = tazminat sorumlulugu” seklinde
otomatik bir denklem kurulamaz. Tazminat sorumlulugu i¢in ilgili 6zel hukuk
rejiminin kosullari ayrica gerceklesmelidir. Tiiketici hukukunda malin s6zlesmeye
aykiriligi ve ayip, Uretici sorumlulugunda ise uygunsuz iiriin, zarar ve nedensellik
bag1 ayr1 ayri incelenmelidir. Ayni nedenle satici, iiretici, ithalat¢1 ve dagiticinin
hukuki konumlar1 birbirine karistirllmamalidir. 7223 sayili Kanun dogrudan
tazminat sorumlulugunu esasen imalat¢1 ve ithalatgiya yiiklemekte; dagiticinin
imalat¢1 gibi sorumlu tutulacagi halleri ayrica diizenlemektedir. Bu ayrim,
ozellikle uzun gida tedarik zincirlerinde sorumlulugun dogru kisiye yoneltilmesi
bakimindan 6nemlidir.

Tiirk hukukundaki en belirgin uygulama sorunu ispat alaninda ortaya
¢ikmaktadir. Gida zehirlenmesi, alerjen eksikligi, kontaminasyon veya uzun vadeli
toksik etkiler bakimindan zarar goérenin iriiniin hangi asamada uygunsuz hale
geldigini ve bu uygunsuzlugun zarara neden oldugunu ispatlamasi ¢ogu kez teknik
bilgi gerektirir. Izlenebilirlik, laboratuvar analizleri, {iretim ve sicaklik kayitlari bu
nedenle yalnizca idari yiikiimliiliik degil, 6zel hukukta adil sorumluluk dagiliminin
araglaridir. AB’nin 2024/2853 sayil1 Direktifinde yer alan delillerin agiklanmasi ve
belirli durumlarda ayiplilik ile nedensellige iliskin karineler, Tiirk hukukunda gida
zararlarma 06zgl ispat giicliiklerinin azaltilmasi bakimindan degerlendirmeye
deger orneklerdir.

Sonug olarak Tiirk gida hukuku, giivenilirlik ve 6nleyici denetim bakimindan
giicli ve biiylik Ol¢iide AB yaklasimiyla paralel bir normatif altyapiya sahip
olmakla birlikte, bu altyapinin 6zel hukuk tazminat rejimiyle baglantisinin daha
sistematik hale getirilmesine ihtiyag¢ vardir. Gida giivenligi ihlallerinin 6zel hukuk
sonuglarinin agiklastirilmasi, isletme kayitlarina erigimin giiglendirilmesi, resmi
analiz ve geri ¢agirma kararlarmin delil degerinin belirginlestirilmesi ve teknik
karmagiklik bulunan gida zararlarinda Slgiilii ispat kolayliklarinin kabul edilmesi,
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hem tiiketicinin etkin korunmasmna hem de gida zincirinde riskin daha adil
dagitilmasina hizmet edecektir.
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Ozet

Helal sertifikasyonu, yaklasik 1,8 milyarlik Miisliiman niifusun beklentilerini
karsilamak iizere gelistirilmis; hukuki, ekonomik, teolojik ve sosyolojik boyutlari
bulunan bir kalite giivencesi sistemidir. Piyasaya sunulan mal ve hizmet seklindeki
{iriinlerin islam inancma iliskin hassasiyetleri benimseyenler tarafindan rahatlikla
titketilebilmesi i¢in bir referans olarak ortaya ¢ikan helal sertifikasyonu, ¢ok genis
bir yelpazede uygulanabilse de diinyadaki 6rnekleri ile uyumlu olarak Tiirkiye’de
de en yaygin sekilde gida sektoriinde etkisini hissettirmektedir. Tiirkiye’de helal
sertifikasyonu ile ilgili gelisim siireci sivil toplum kuruluglarinin girisimleri ile
baslamis ve daha sonra kamu kurumlar1 helal sertifikasyon sistemi ile ilgili
siireglere dahil olmustur. Bugiin ise Tiirkiye, sadece ulusal bir sertifikasyon sistemi
icin degil, kiiresel anlamda kurumsallasmasini tamamlamig, standartlar
belirlenmis ve siirdiiriilebilir bir helal sertifikasyonu i¢in inisiyatif almaya gayret
gostermektedir.

Anahtar Kelimeler

Helal sertifikasi, Helal Akreditasyon Kurumu, helal gida, helal badanalama,
Islam Ulkeleri Standartlar ve Metroloji Enstitiisii

Abstract

Halal certification is a system with legal, economic, theological, and
sociological foundations that has gained validity as a quality standard and
assurance to meet the expectations of the Muslim population, which numbers
approximately 1,8 billion. Emerging as a reference for ensuring that goods and
services offered on the market can be consumed safely by those who adhere to
Islamic beliefs, halal certification can be applied across a wide range of sectors,
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but in line with examples worldwide, it is most widely felt in the food sector in
Tiirkiye. The development process regarding halal certification in Tiirkiye began
with the initiatives of civil society organizations, and later public institutions
became involved in the processes related to the halal certification system. Today,
Tiirkiye is striving to take initiative not only for a national certification system but
also for a globally institutionalized, standardized, and sustainable halal
certification system.

Keywords

Halal certification, Halal Accreditation Agency, halal food, halal
whitewashing, Islamic Countries Standards and Metrology Institute
Giris

Bugiin itibartyla 7 milyar niifuslu diinyada islam inancina bagli insan sayisinin
yaklagik 1,8 milyar oldugu diisiiniilmektedir. Bu yogun niifusun mal ve hizmet
seklinde yararlandig, yararlanmak icin bedel 6dedigi iiriinlerin helal kriterlerini
karsiladigini bilmesi, bu sayede inancina dair degerlerin ihlal edilmediginden emin
olmasi son derece dogal ve kabul edilebilir bir beklenti olarak ortaya ¢ikmaktadir.
Bu beklenti dogrudan kalite standartlar1 ile de yakindan ilgilidir. Nitekim bireyin
sahip oldugu inanca dair hassasiyetlere uygun iriinleri tercih edebilmesi bu
hassasiyetlere uygunluk kriterlerinin ortaya konmasi ve bu kriterlere uygunlugun
denetlenebilmesi bir bagka deyisle, kalite kontrol zinciri sayesinde miimkiin
olabilmektedir. Cizilen bu cerceve, helal sertifikasyonuna neden ihtiyag
duyuldugunu da bizlere gostermektedir. Bu noktada helal sertifikasyon sisteminin
gerekliligi ve yerindeliginin Tiirkiye’de akademik ve sektorel gevrelerde halen
tartisiliyor olmast da olumsuz manada dikkat ¢ekmektedir. Diinya iizerinde
Yahudilik inancini benimsemis niifusun 20-25 milyon oldugu diisiiniildiigiinde ve
bu niifusun son derece hakli olarak kendi inang¢larina uygun sekildeki tiriinler i¢in
Koser sertifikasyonu sistemine 1920°1i yillarda gegerlik kazandirdig1 ve neredeyse
diinyanin her yerinde Koser sertifikasyonunun akredite edildigi géz Oniinde
bulunduruldugunda, helal sertifikasyonu sistemine ulusal ve uluslararasi alanda
hukuki, ekonomik ve sosyolojik gerekcelerle duyulan ihtiyag artik
tartisilmamalidir (Batu, 2022). Niifusunun ¢ogunlugu Miisliiman olmayan iilkeler
dahi 2000’li yillardan 6nce regiile edilmis bir alan oldugu ve devletin helal
sertifikasyonu ile ilk miidahalesini Tiirk Standartlar1 Enstitiisii araciligiyla 2011°de
yaptig1 dikkate alindiginda, helal sertifikasyon sisteminin giindeme alinmasinda
Tiirk kanun koyucusunun ve diizenleme yapma giiciine sahip kamu otoritesinin
¢ok gec kaldigi itiraf edilmelidir. Uygulamadan kaynaklanan sorunlar 6zellikle

85



Uluslararasi Gida Hukuku Sempozyumu - Tam Metin Bildiri Kitabt

helal sertifikasyonunda yetkili kurum ve kuruluslarin denetimlerinde, helal
sertifikasinin diizenlenebilmesi i¢in gerekli kriterlerin standart dis1 belirlenmesi ve
uygulanmasinda, sertifikasyon siirecinin yliriitilmesinde ulusal ve uluslararasi
akreditasyon sisteminin ¢ok bagliliginda ve helal sertifikasyonuna dair kurallarin
ihlal edilmesi halinde uygulanacak olan yaptirimlarin belirsizliginde karsimiza
ciksa da oOzellikle Tiirkiye’nin inisiyatifleri ile kiiresel Olgekte bir helal
akreditasyon ve sertifikasyonu sisteminin kurulmaya calisildig1 da goriilmektedir.
Bu caligmalarin sonug vermesi zaman alabilse de Tiirkiye’ nin jeopolitik konumu,
Avrupa Birligi ve diger uluslararasi organizasyonlarla organik bagi, Tiirk
Devletleri Isbirligi Teskilat1 ve Islam Isbirligi Teskilatindaki kurucu rolii,
medeniyetler arasindaki kdprii fonksiyonu sebebiyle Tiirkiye’nin aldig1 inisiyatifin
onemi tartisiilmamalidir. Caligmamizin konusunun belirlenmesinde isaret ettigimiz
inisiyatif belirleyici olmugstur. Nitekim calismamizda, Tirkiye’de helal
sertifikasyon sistemi hukuki agidan incelenmis, ancak ulusal dlgekte kurulacak
ideal bir helal sertifikasyon sisteminin basarili bir 6rnek olarak uluslararasi
cergevede kiiresel anlamda rol model olabilmesi i¢in giderilmesi gereken
eksikliklere ve ortadan kaldirilmasi gereken handikaplara da isaret edilmis ve
olmas1 gereken hukuk agisindan degerlendirmeler ve ¢dzliim onerileri sunulmustur.

L Helal Sertifikasyonunun Tiirkiye’deki Gelisimi

Helal sertifikasyonu her ne kadar gida tirlinleri igin ne ¢ikan bir belgelendirme
sistemi olarak kabul edilse de aslinda kozmetikten eczaciliga, finanstan tekstile,
lojistikten turizm ve sagliga kadar genis bir yelpazede hem mal hem de hizmet
seklinde ortaya ¢ikan, tiiketicilere sunulan iiriinlere dair garanti saglayan bir kalite
kontrol yontemidir (Rahman, Asrarhaghighi ve Ab Rahman, 2015; Ercan ve
Oztiirk, 2022; Astiwara, 2023; Giizel ve Kartal, 2017). Bu kontrol mekanizmasinin
Oziinde, iriinlerin dini kurallara aykirn igerik ve yontemleri barindirip
barmdirmadiginin denetimi yer almaktadir (Batu, 2022).

Niifusunun biiyiik cogunlugunun resmi kayitlarda Islam inancina bagli oldugu
Tiirkiye’de helal sertifikasyonu sistemine uzun bir siire gegerlik kazandirilmamasi
dikkat cekmektedir. Bunun sebepleri arasinda toplumda iiriinlerin helal olup
olmadig1 hakkinda bir kaygimin yerlesmemesi ve dolayisiyla helal sertifikasina
ihtiya¢ duyulmamasi yer alabilir. Niifusunun ¢ogunlugu Miisliman olan
Endonezya, Pakistan ve Malezya gibi iilkelerle Miisliiman toplumunun azimnlikta
oldugu gelismis {ilkelerde 1980°1i yillarda uygulanmaya baslanan helal
sertifikasyonunun Tiirkiye’de kabuliiniin ancak sivil toplumun talepleri ile 2000°1i
yillara kadar beklenmesinde kanun koyucu ve diizenleme yapma yetkisini haiz
kamu otoriteleri agisindan farkindalik eksikliginin de rolii biyiiktiir (Findik, 2019;
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Ceker, 2021). Nitekim, Tiirk hukuku 6zelinde tarihsel olarak helal sertifikasyonu
stirecleri Once sivil toplum tarafindan inisiyatif alinarak baslamis ve devletin
regiilasyon mekanizmalar1 daha sonra devreye girmistir.

Tiirkiye’de sivil toplum kuruluglar1 arasinda Helal sertifikasyonu siireglerinde
one cikan ilk orgiit Gida ve Ihtiyag Maddeleri Denetleme ve Sertifikalandirma
Aragtirmalar1 Dernegi’dir (GIMDES) (Cép, Cakmak ve Koklii, 2021). 2000’1i
yillarin basinda ortaya c¢ikan bu inisiyatif tamamen goniilliiliikk esasina
dayanmaktaydi. Devletin regiile etmekten imtina ettigi bu donemde helal
sertifikasyonu i¢in gerekli kriterler standarttan yoksun sekilde her bir sivil toplum
kurulusu tarafindan miinferiden tespit edilmekteydi. Sertifikasyon igin fikih
kurallarinin ve teknik gerekliliklerin saglanip saglanmadigi hususunda ise bir
denetim mekanizmasi1 bulunmamakta ve bu durum uygulama agisindan ¢ok
basliliga yol agmaktaydi.

Isaret ettigimiz handikaplarin ortadan kaldirilabilmesi, hukuki boslugun
doldurulabilmesi, uluslararas1 ticarette Tiirk dreticilerin rekabet giiciliniin
korunmas1 amaciyla devletin kurumsal diizeyde helal sertifikasyon siirecine dahil
olmasi kaginilamaz bir gereklilik olarak ortaya ¢ikmisti. Nitekim bu miidahale ilk
olarak Tiirk Standartlar1 Enstitiisii (TSE) ile 2011°de gerceklestirildi. TSE helal
sertifikasyonunu gergeklestiren, belgelendirme faaliyetlerini yiiriiten ilk devlet
kurumu olarak 6ne ¢ikt1 (Ozer ve Oztiirk, 2021). Helal sertifikasyonunun 6ziinde
dini hassasiyetlerin yer almasi sebebiyle belgelendirme siireclerinde teolojik
mesruiyetin de saglanmasi miiesseseye duyulan glivenin artmasi i¢in olmazsa
olmazdir. Bu sebeple TSE sertifikasyon siireglerinde Diyanet Isleri Baskanligi ile
stratejik bir isbirligi kurdu ve bu isbirliginin sonucunda, helal kriterlerinin
saglanabilmesi icin  incelemeleri  yapabilmesi  ve  denetlemeleri
gerceklestirebilmesi  icin teskil edilen komisyonlarda Diyanet Isleri
Baskanligindan uzmanlar da yer ald1 (Cop, Cakmak ve Kokli, 2021). Bu sayede,
helal sertifikasyonu i¢in olmazsa olmaz olan teknik gereklilikler ve dini
hassasiyetlerin entegrasyonu saglanmis oldu (Ceker, 2021).

TSE’nin helal sertifikasyon siirecinde yer almasi énemli bir adimdi ancak
kiiresel pazarlarda ortaya ¢ikan akreditasyon rekabeti, Tiirkiye’de kurulmus olan
sertifikasyon stireglerini yiirliten kuruluslarm uluslararas1 alanda tanmmirhg ve
kabul edilebilirligi acisindan devletin daha iist diizey seviyede etkin bir sekilde ve
helal sertifikasyonunun akreditasyonuna 0zgii yetkilerle donatilmig bir kamu
otoritesi siirece dahil olmasini gerekli kildi. Nitekim bu gereklilik, 2017 yilinda
7060 say1l1 Kanunla Ticaret Bakanligi’na bagli, idari ve mali 6zerklige sahip Helal
Akreditasyon Kurumu’nun (HAK) kurulmasi ile yerine getirildi (Varli ve Simsek,
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2023). HAK helal sertifikasi diizenleyen, helal sertifikas1 kullanmak isteyen ticaret
erbabinin taleplerini degerlendiren veya denetleyen bir kurum degildir. Kurum,
helal uygunluk degerlendirme kuruluslarinin gerceklestirdikleri faaliyetleri yerine
getiremez, verdikleri hizmetleri sunamaz, bir helal uygunluk degerlendirme
kurulusunda hissedar olamaz ve bu kuruluslara danigmanlik hizmeti veremez
(Cop, Cakmak ve Koklii, 2021). Nitekim tek kanuni otorite olan HAK 1n en énemli
fonksiyonu helal sertifikalarin1 veren ulusal ve wuluslararasi uygunluk
degerlendirme kuruluslarimi denetlemek ve yetkilendirmektir. Buna ilaveten, 6zel
hukuk hiikiimlerine tabi olan HAK 1n diger gérev tanimlar1 arasinda yurt icinde ve
disinda helal akreditasyon alaninda faaliyette bulunmak, uluslararasi
platformlardaki helal akreditasyon g¢aligsmalarinda {ilkemizi temsil etmek, helal
akreditasyon ile ilgili kistas ve tedbirleri belirlemek ve bunlar1 uygulamak ve
yiiriitiilen ¢aligmalarin 6nciiliigiinii iistlenmek de yer almaktadir.

II. Tiirk Hukukunda Helal Sertifikasyonun Esaslari

1. Helal Sertifikasimin Istege Bagh ve Helal Akreditasyonunun Zorunlu
Olusu

Helal sertifikasyonu ve akreditasyonuna 6zgii 7060 sayili Kanun’da 2022
yilinda 7408 sayili Kanunla yapilan degisiklik ile Tiirkiye’de helal sertifikasyon
stireclerinde yer almak, ithal edilmis de olsa i¢ piyasaya arz edilecek iiriinlerde
helal ibaresine, logosuna yer vermek iirlinleri piyasaya arz edecekler agisindan
istege bagl tutulmustur. Ancak, 7408 sayili Kanunun 04 Haziran 2023 yilinda
yiiriirliige giren 10. maddesi ile Tiirkiye’de helal sertifikasyon iglemlerini
gerceklestirecek tiim kuruluslarin HAK tarafindan akredite edilmis olmasi
zorunlulugu getirilmistir. Buna gore, piyasaya arz edilecek ve HAK’mn
akreditasyon hizmeti verdigi uygunluk degerlendirme alanlarina konu iiriinlere ve
hizmetlere yonelik helal uygunluk degerlendirmesi yapacak kuruluslarin, HAK
tarafindan akredite edilmeleri bir zorunluluktur. Buna ilaveten HAK’a alternatif
olarak, HAK’1n taraf oldugu ikili veya ¢ok tarafli karsilikli tanima anlagsmalar1
kapsaminda diger iilkelerce yetkili kilinmig kurumlar tarafindan akredite edilmis
kuruluslarin da Tiirkiye’de arz edilecek iiriinler igin helal sertifikasyonu siire¢lerini
yiiriitebilmeleri miimkiindiir (Varli ve Simsek, 2023). HAK akreditasyonunun
zorunlu olmasi yetkisiz kuruluslarin helal sertifikasyon siireglerinde yer almasinin
Oniine gecebilmek i¢in dnemli bir tedbirdir.

2. HAK Tarafindan Akredite Edilmis Kuruluslarin Profili

HAK resmi web sayfasinda 16.10.2026 tarihi itibariyla yer alan bilgiye gore
simdiye kadar gida alaninda helal sertifikasyonunda yetkili olarak 73 kurulus
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akredite edilmistir. Bunlardan 5’inin akreditasyonu iptal edilmis, 1’inin
akreditasyonu ise askiya alinmistir. Geri kalan ve akreditasyonu aktif olan
kuruluslardan 20’sinin merkezi Tiirkiye’de, yabanci menseli 47’sinin ise yurt
disindadir. Merkezi yurt disinda bulunan kuruluslarin ekseriyeti Miisliiman
niifusun ¢ogunlukta oldugu Endonezya, Malezya, Azerbaycan, Katar ve Birlesik
Arap Emirlikleri menseli iken Miisliiman niifusun azinlikta oldugu Ingiltere,
Amerika Birlesik Devletleri, Avustralya, Ispanya, Cin Halk Cumhuriyeti, Almanya
ve Hollanda gibi iilkelerde merkezi olan kuruluslar da HAK tarafindan akredite
edilmis bulunmaktadir. Kozmetik alaninda 11, yemek sunumu alaninda 3, turizm
alaninda 4 kurulus aktif olarak akredite edilmistir ve bu kuruluslar arasinda da
merkezi Tiirkiye’de olanlarin yaninda yabanci menseli kuruluslar da yer
almaktadir. Nakliye ve depolama hizmetleri alaninda ise sadece 1 kurulus akredite
edilmesine ragmen bu kurulusun akreditasyonu siiresi sona ermeden iptal
edilmistir (https://www.hak.gov.tr/akredite-kuruluslar). HAK tarafindan akredite
edilmis kuruluslarin menselerinin ¢esitliligi ve bunlar arasinda Miisliiman niifusu
azinlikta olan filkelerin sayisinin ¢oklugu dikkat ¢ekmektedir. Bu durum helal
sertifikasyonunun kiiresel 6l¢ekte ekonomik etki alaninin ne kadar genis oldugunu
ve sadece ulusal nitelikte degil, uluslararasi nitelikte bir hukuki rejimin gerekli

oldugunu gostermektedir.

3. Helal Sertifikasyonuna lliskin Hiikiimlerin Thlali Halinde
Uygulanacak Yaptirimlar

Helal sertifikasyonuna iligkin hiikiimlerin ihlali halinde uygulanacak
yaptirimlara iligkin dogrudan tek hiikiim 7408 sayili Kanun ile 7060 sayili Kanuna
eklenen Ek Madde 1°de yer almaktadir. Buna gore, HAK’1n disinda akreditasyon
faaliyetlerinin yiiriitiilmesi veya akredite olmaksizin helal uygunluk degerlendirme
hizmetinin verilmesi halinde HAK y&netim kurulu tarafindan idari para cezasi
uygulanir. Idari para cezasmin miktar1 100.000 TL’den az ve 1.000.000 TL’den
fazla olamaz. HAK yonetim kurulu tarafindan verilen idari para cezalarina karsi
2577 sayili idari Yargilama Usulii Kanunu hiikiimlerine gére idari yargi yoluna
basvurulabilir (7408 sayili Kanun m.11, 7060 sayil1 Kanun Ek Madde 1).

Bunun disinda helal sertifikasyonuna iliskin hukuki rejimde yer alan
hiikkiimlerin ihlaline farkli mevzuat kaynaklarinda yer alan yaptinmlarin
uygulanmasi da miimkiindir. Sertifikalandirilmamalarina ragmen tiriinlerde helal
logosuna yer verilmesi, reklam faaliyetlerinde helal sertifikasina sahip gibi bir alg1
yaratilmasi halinde uygulanabilecek bir yaptirim tiirli dolayli da olsa 6502 sayili
Tiiketicinin Korunmasi Hakkinda Kanun m.61’e dayanmaktadir (Varli ve Simsek,
2023). Bu hiikme gore, ticari reklamlarin Reklam Kurulu'nca belirlenen ilkelere,
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genel ahlaka, kamu diizenine, kisilik haklarina uygun, diiriist ve dogru olmasi
esastir (Topguoglu, Ozkul ve Tekelioglu, 2017). Ticaret Bakanlig1 biinyesindeki
Reklam Kurulu bilimsel olarak kanitlanamayan veya akredite olmayan "helal"
beyanlarin1 “aldatici reklam” ve “haksiz ticari uygulama” olarak nitelendirdigi
takdirde Ticari Reklam ve Haksiz Ticari Uygulamalar Yonetmeligi gercevesinde
reklam ve ticari uygulamalarin durdurulmasi ve diizeltilmesi gibi tedbirleri
uygulayabilmektedir.

Helal sertifikasyonunda kullanilan logolar, amblemler ve isaretler 6769 sayil
Sinai Miilkiyet Kanunu m.31 anlaminda garanti markasi olarak nitelendirilebilir.
Bu durumda garanti markasinin tescili i¢in markanin kullanimina iligkin usul ve
esaslar1 gosteren ve bagvuruyla birlikte sunulmasi zorunlu olan teknik sartnamede
markanin garanti ettigi mal veya hizmetlerin ortak 6zellikleri, markanin kullanilma
usulleri, markay1 kullanim hakkinin verilmesinden sonra denetimlerin nasil ve
hangi siklikta yapilacaginin yaninda bu teknik sartnameye aykirt kullanma halinde
uygulanacak yaptirimlarin da belirlenmesi gerekir (Sinai Miilkiyet Kanunu m.32
f.1, 2). Buna ilaveten garanti markasi olarak kabul edilebilen helal sertifikalarinin
kullanim hakkina Sinai Miilkiyet Kanunu cergevesinde gergeklesen tecaviiz
hallerinde agilabilecek davalar ve ileri siiriilebilecek talepler, Kanunun 149 vd.
maddelerinde, fiilin tecaviiz olup olmadigiin tespiti, muhtemel tecaviiziin
Onlenmesi, tecaviiz fiillerinin durdurulmasi, tecaviiziin kaldirilmasi ile maddi ve
manevi zararin tazmini, tecaviiz olusturan veya cezayr gerektiren {iriinler ile
bunlarin iiretiminde miinhasiran kullanilan cihaz, makine gibi araglara, tecaviize
konu iriinler digindaki diger {rlinlerin {iiretimini engellemeyecek sekilde
elkonulmasi, elkonulan iirlin, cihaz ve makineler iizerinde hak sahibine miilkiyet
hakkinin taninmasi, tecaviiziin devamini 6nlemek iizere tedbirlerin alinmasi,
ozellikle masraflar tecaviiz edene ait olmak {izere elkonulan iiriinler ile cihaz ve
makine gibi araglarin sekillerinin degistirilmesi, lizerlerindeki markalarin silinmesi
veya sinai miilkiyet haklarina tecaviiziin dnlenmesi i¢in kaginilmaz ise imhasi,
hakl1 bir sebebin veya menfaatinin bulunmasi halinde, masraflar kars1 tarafa ait
olmak {izere kesinlesmis kararin giinliik gazete veya benzeri vasitalarla tamamen
veya Ozet olarak ilan edilmesi veya ilgililere teblig edilmesi seklinde sayilmstir.

Helal sertifikasyonu uygulamalarinin haksiz rekabete yol agmasi da ihtimal
dahilindedir. Piyasada, helal sertifikas1 almamasina ragmen, acikca helal
sertifikasyon kuruluslarinin logolarimi kullanan, helal sertifikas1 logosu olmasa da
renk, sekil, karakter ve dizayn acisindan yesil renkte dini motiflere ve Islami
ibareler ile dolayli da olsa helal iiriin algis1 yaratan ticaret erbabimin bu
uygulamalar1 TTK m.54 vd. haksiz rekabet olarak nitelendirilebilir (Varli ve
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Simsek, 2023). Bu durumda haksiz rekabetin Onlenmesi, tespiti ve sonuglarin
ortadan kaldirilmas1 davalar1 miisteriler, rakipler ve mesleki ve ekonomik birlikler
acilabilir. Buna ilaveten haksiz rekabet teskil eden bu uygulamalar kusurla
islendiginde ve maddi ve/veya zarar ortaya ¢ikardiginda ise tazminat davalari ile
karsilagilabilir. Helal sertifikasyonuna iligkin haksiz rekabet fiillerinin bir diger
yaptirimi ise cezai sorumluluk olabilir. TTK m.55’te kendisi, iiriinleri hakkinda
gercege ve diirtistliik kuralina aykir1 beyanda bulunmak agik¢a haksiz rekabet
olarak tamimlandigi i¢in TTK m.62 geregince sikayete tabi bir su¢ olarak da
nitelendirilebilir ve failler agisindan cezai miieyyidelere yol acabilir.

Helal sertifikasyonu ile tiiketici hukuku arasinda da yakin bir iligki
bulunmaktadir (Mohamed, Shamsudin ve Rezai, 2013; Giizel ve Kartal, 2017;
Topguoglu, Ozkul ve Tekelioglu, 2017). 6502 sayili Tiiketicinin Korunmasi
Hakkinda Kanun kapsamina giren tiiketici islemi niteligindeki s6zlesmelerde bir
malin ya da hizmetin vaat edilen nitelikleri tasimamasi ayip olarak
nitelendirilmektedir. Helal sertifikasi kullanilmasina, {iriinlerde helal logolarina
yer verilmesine ragmen tirlinlerde sertifika kriterlerine aykir1 bir katki maddesinin
tespiti halinde bu durum da tiiketici hukuku agisindan bir ayip olarak kabul
edilmektedir (Topguoglu, Ozkul ve Tekelioglu, 2017). Bu ihtimalde tiiketici
acisindan maddi tazminat talebinin yaninda manevi tazminat talebi de ortaya
¢ikabilmektedir. Maddi tazminatin miktarinin tespiti hesaplanmasi goreceli olarak
kolaydir. Buna karsin, helal sertifikasina ragmen ortaya ¢ikan ayibin tiiketici
agisindan dini inanci ile yakin iligkisi manevi tazminatin hesaplanmasi ve tespitini
giiclestirmektedir. Nitekim tiiketicinin dini inanglarina aykiri beslenmis olmasinin
6098 sayili Tiirk Bor¢lar Kanunu anlaminda manevi tazminatin sart1 olan kisilik
haklarimin agir ihlali kapsaminda degerlendirilip degerlendirilmeyecegi, inang
hassasiyetlerinin zedelenmesinden kaynaklanan manevi zararlarin
hesaplanmasinda hangi kriterlerin esas alinacagi cevaplandirilmasi gereken soru
isaretleridir.

I11. Helal Sertifikasyonuna iliskin Mevcut Duruma Dair Elestiriler

1. Teoloji ile Modernite Arasindaki Celiskiler

Modern gida kimyasinda ve endiistriyel tiretim tekniklerinde meydana gelen
geligsmeler, fikih literatiiriinde yer almayan pek ¢ok yeni kavrami ve gri alam
beraberinde getirmistir (Aydin, Arslan ve Tiirker, 2021). Bunlara 6rnek olarak gida
iiretiminde kullanilan katki maddeleri, endiistriyel kesim yontemleri ve kimyasal
doniisiimler gosterilebilir. Fikihta bir haramin helale doniligsmesi ya da kimyasal
yapisinin tamamen degismesi olarak ifade edilen istihale miiessesesinin modern
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gida teknolojileri ne 6l¢iide uyum arz ettigi tartismahidir (Simsek, 2019). Nitekim
modern gida sanayiinde, domuz veya helal usulle kesilmemis sigirlardan elde
edilen jelatin, fikih a¢isindan istihale kapsaminda degerlendirilebilir mi? Bu
soruya verilecek cevap jelatinin igeriginde yer aldigi gida iirliniiniin helal olarak
degerlendirilip degerlendirilemeyecegi agisindan belirleyici olacaktir. Nitekim bu
konuda teolojik agidan 1limli olarak nitelendirilebilecek fikhi gorlis sahipleri
kimyasal islemler sonucu hammaddenin 6zgiin niteliginin tamamen kayboldugunu
bu sebeple istihalenin kabul edilmesi gerektigini ileri stirmekte iken fikih alaninda
muhafazakar goriis sahipleri kaynagi domuz olan higbir bilesenin hangi kimyasal
siireclerden gecerse gegsin temiz olamayacagim savunmaktadirlar (Ozer ve
Oztiirk, 2021; Ceker, 2021; Simsek, 2019). Isaret edilen bu farkli yaklasimlar ve
catismalar teoloji ve modernite arasindaki celigkiler icin sadece bir Ornektir.
Benzer ¢eliskiler ve soru igaretleri alkolden tiretilen gida, kozmetik ve ilag iiriinleri
icin de s6z konusu olabilmektedir (Rahman, Asrarhaghighi ve Ab Rahman, 2015;
Astiwara, 2023).

2. Mezhepsel Farkhiliklarin Standartlara Yansimasi

Tiirkiye’de Islam inancini benimsemis niifus acisindan sosyolojik olarak
ortaya ¢ikan Siinni ve Sii inanglar1 arasindaki farkliliklar, yine islam’in Siinni
yorumunu benimseyen niifus i¢inde baskin konumdaki Hanefi mezhebi ile yine
Tiirkiye’nin Dogu ve Giiney Dogu Anadolu bdlgelerinde yaygin olan Safi
mezhebinin fikhi yorumlarindaki farkliliklar helal sertifikasyon siireglerinde
standartlarin ve kriterlerin belirlenmesinde yeknesakligin saglanamamasi gibi bir
handikab1 ortaya ¢ikarmaktadir. Ornek olarak deniz iiriinlerinin helal sayilip
sayllmamasi acisindan ortaya ¢ikan soru isaretlerini gosterebiliriz. Hanefi fikhina
gore baligin disindaki deniz canlilarinin (karides, kalamar, istakoz, midye)
titketimi caiz goriilmezken ve dolayisiyla helal olarak nitelendirilmezken Safi
fikhinda "denizden ¢ikan her seyin helal oldugu" prensibi gegerlidir ve dolayisiyla
helal dairesi daha genistir. Helal degerlendirmesinde belirleyici olan fikhi
esaslardaki bu farkli yorumlar, akredite edilmis farkli belgelendirme kuruluslarmin
degerlendirmelerine de farkli yonlerde yansimaktadir ve bu durum Tiirkiye'de
diizenlenen bir helal sertifikasinin hem Tiirkiye icerisinde hem de kiiresel 6lgekte
giivenilirliligini ve kabul edilebilirligini sarsmaktadir. Teolojik agidan ortaya ¢ikan
farkli fikhi yorumlar, goriisler, ekoller kiiresel Olgekte de helal sertifikasyonu
siireclerinde standarttan yoksun degerlendirmelere sebep olmaktadir. Ornek
vermek gerekirse, gida renklendiricilerinden biri olan ve bocek tiirlerinden elde
edilen karmin maddesi Maliki fikhinda belirli sartlarla helal olarak kabul gorse de
Hanefi ve Safi fikhinda helal olarak kabul edilmemektedir en azindan helalligine
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siipheyle yaklasilmaktadir. Islam inancin1 benimseyen 1,8 milyar niifus agisindan
ortaya c¢ikan bu standart dis1 uygulamalar helal sertifikasyon siireglerinin kiiresel
Olcekte gecerligi ve giivenilirligi agisindan siiphesiz handikap meydana
getirmektedir. Nitekim bugiin itibariyla kiiresel 6lgekte helal sertifikasyonu ile
ilgili olarak Islam diinyasinda kabul gormiis tek bir standart, tek bir otorite
bulunmamaktadir. Bunun en 6nemli sebeplerinden biri de helal sertifikasyonunda
one c¢ikan Malezya, Endonezya ve Katar gibi {iilkelerin helal sertifikasyonuna
iligkin kurumsallagsmaya ve regiilasyon ¢aligmalarina daha erken baglamalarinin
bir sonucu olarak ortaya ¢ikan hakim durumlarini bir avantaja ve ranta
doniistiirmeye ¢aligsmalaridir (Findik, 2019).

Kiiresel diizeyde kabul gorecek bir helal sertifikasyon sisteminin
olusturulmasi, helal standartlarinin biitiinsel agidan ortaya ¢ikartilmasi, ekonomik
ve hukuki oldugu kadar sosyolojik yoni de bulunan helal {riinlerin
belgelendirilmesi hakkinda ayrigmalarin ortadan kaldirilmasi i¢in Tiirkiye HAK
marifetiyle inisiyatif almaktadir. Bu inisiyatif meyvelerini vermis ve HAK’1n da
katkistyla Islam Isbirligi Teskilat1 (IiT) catis1 altinda islam Ulkeleri Standartlar ve
Metroloji Enstitiisti (SMIIC) kurulmustur. Sekretaryasi Tiirkiye’de bulunan ve tiir
uyum ve kurallar1 yeknesak hale getiren organizasyonu olan Enstitii’niin gérev
tanimlarindan biri de uluslararasi alanda gegerli bir helal sertifikasyon sisteminin
olusturulmasidir.

3. Endiistriyel Kesim ve Modern Teknolojilerin Takibindeki Soru
isaretleri

Hayvan refahi ve endiistriyel hiz gereksinimleri dogrultusunda uygulanan
sersemleterek kesim, elektro-sok veya gazla bayiltma yontemleri uzun bir
zamandir teolojik tartismalarin merkezindedir. Islam fikhi, hayvanin kesim
esnasinda canli olmasini ve Olimin dogrudan kanin akitilmasi suretiyle
ger¢eklesmesini sart kosar. Bu durum, hayvanlarin ac1 ¢ekmesi sebebiyle modern
endiistriyel kesim yontemlerinde benimsenmemektedir (Akbulut, 2023). Buna
ilaveten, Islam fikhi kurallarina siki siki riayetin zaman agisindan kayba yol
acacagl da ileri siiriilmektedir. Endiistriyel kesim y&ntemleri ile Islam fikhi
kurallarinin uyumlu hale gelebilmesi i¢in bagvurulan bir tercih hayvanin
O6lmeyecek sekilde bayiltilmasi, sersemletilmesi ve ondan sonra canliligini
korurken aci ¢ekmeksizin kesilerek kaninin akitilarak oldiiriilmesidir (Akbulut,
2023). Ancak uygulamada helal sertifikasyonunda akredite edilmis kuruluslar,
hayvanin bayiltilmasi esnasinda 6lme riski sebebiyle bu yonteme siipheyle
yaklagsmaktadir. Nitekim, HAK tarafindan akredite edilmis sertifikasyon
kuruluslar1 arasinda dahi bayiltma yonteminin helal kriterlerini karsilayip
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karsilamamasi ile ilgili olarak farkli degerlendirmelerin yapildig1 goriillmektedir.
Bu durum ulusal 6lgekte dahi helal kriterlerinin belirlenmesinde standardin
saglanamadigini gosteren bir drnektir.

4. Helal ve Tayyib Dengesi Hakkindaki Soru Isaretleri

Helal sertifikasina duyulan ihtiyacin sebebi dini hassasiyetler oldugu dikkate
alimdiginda Kuran-1 Kerim’de gidalar i¢in helal kavrami ile birlikte kullanilan
tayyib kosullarinin da helal degerlendirmeleri i¢in esas alinmasinin gerekli olup
olmadig tartigilmaktadir. Helali fikhen izin verilmis olarak tanimlarken tayyibi ise
temiz, hos, saglikli ve kaliteli 6zellikleri ile agiklayabiliriz. Bu durumda, bir
iriinlin icerisinde yasakli bir maddenin bulunmamasi tek basina o iiriiniin helal
olarak nitelendirilebilmesi i¢in yeterli midir? Bir iirlinlin mikrobiyolojik ve
kimyasal olarak yasakli bir madde igermemesi o iiriinii helal haline getirebilir mi?
Yasakli bir madde icermemesine ragmen bir iiriinde GDO’ya yer verilmesi, asir
miktarda koruyucu kimyasal kullanilmasi, insan sagligina uzun vadede zararli bir
katki malzemesinden yararlanilmasi, karbon ayak izinin gozetilmemesi sebebiyle
tayyib olmaktan ¢ikan bir iiriin yine de helal olarak kabul edilmeli midir? Helal
sertifikasyon sistemine ¢agdas bir bakis acisi ile yaklasildiginda helal kriterlerinin
stirdiiriilebilirlik ilkesi ile de baglanti kurmasi gerektigi ileri siiriilmektedir.
Dolayisiyla bir iiriiniin helal olabilmesi icin yapilacak degerlendirmelerin, esas
almacak kriterlerin ¢agdas sekilde yorumlanmasi fikih kurallarinda yer alan tayyib
kosullariin da goz ardi edilmemesi gerekliligini ortaya ¢ikarmaktadir.

5. Helal Badanalama (Halal-Washing) Riskinin Varhg

Literatlirde "Greenwashing" kavramindan esinlenilerek ortaya konan Halal-
washing, bir isletmenin veya iiriiniin 6ziinde Islami hassasiyetleri, etik degerleri,
Islam inancinin gerekli kildig1 ahlaki cerceveyi tasimadigi halde, sadece daha fazla
pazar pay1 elde etmek ve muhafazakar tiiketici kitlesini cezbetmek amaciyla helal
sertifikasyon siirecinden geg¢mis olsa da yapay bir helal imaj1 ¢izmesini ifade eder.
Sadece tabelasina veya ambalajina helal logosu ilistiren ancak is¢i haklarina riayet
etmeyen, cevreye zarar veren veya fahis fiyat politikasi uygulayan firmalar,
titketici nezdinde helal sertifikasyonunun gercekligi ve giivenilirligi zeminini de
agindirmaktadirlar. Bunun sonucunda, uzun vadede helal sertifikasyonuna iligkin
toplumsal giivenin ve gerekliligine yonelik olumlu yaklasimin ortadan kalkmast
dahi s6z konusu olabilmektedir (Ahmed, Najmi, Faizan ve Ahmed, 2018).

6. Laiklik ilkesine Aykirihgina Yénelik Soru Isaretleri

Helal sertifikasyonu sisteminin fikih kurallar ile yakin iliskisi, sertifikasyon
sistemini diizenleyen pozitif hukuk kaynaklarmda din kurallarin1 referans alan

94



Uluslararas1 Gida Hukuku Sempozyumu - Tam Metin Bildiri Kitabt

helal kavraminin kullanilmasi ve devletin kurumlart araciligr ile fikih kurallar ile
dizayn edilen bir alan1 denetlemesi sebebiyle helal sertifikasyonuna iliskin hukuki
rejimin Anayasa’da yer alan laiklik ilkesine aykir1 oldugu yoniinde soru
isaretlerine yol acabilmektedir. Laiklik ilkesinin dini toplumsal alanin tamamen
disinda birakmak seklindeki yorumu dikkate alindiginda bu soru isaretlerinde
haklilik pay1 olabilir. Buna karsin, laiklik ilkesinin bireylerin inang hiirriyetlerini,
yasam tarzlarini, inancinin geregi olan sosyal ve ekonomik kosullar
saglayabilmek seklinde yorumlanmasi halinde ise helal sertifikasyon sisteminin
regiile edilmesi ile bizzat devlet eliyle laiklik ilkesinin gereklerinin yerine
getirildigi sonucu ortaya ¢ikabilmektedir. Buna karsin, helal sertifikasyon sistemi
hakkinda yetkilendirilmis devlet kurumlar tarafindan farkli fikhi yorumlar
arasinda hangisinin esas alinacagina karar verilirken devletin inanglar karsisindaki
tarafsiz konumuna zarar verilebilecegi de disiiniilebilir. Bu noktada kanaatimiz,
Anayasal bir kurum olan Diyanet Isleri Baskanliginin yorum ve kabullerinin
Devletin tarafsizligi ile ilgili siipheleri ortadan kaldirmaya yeterli olacagi
yoniindedir.

Iv. Degerlendirmelerimiz ve Coziim Onerilerimiz

Itiraf edilmesi gerekir ki, Tiirkiye helal sertifikasyonu ve akreditasyonu ile
ilgili olarak inisiyatif almakta Malezya, Endonezya, Katar gibi niifusunun
cogunlugu Miisliiman olan devletler ile Miisliiman toplumunun azinlikta kaldig1
Ingiltere ve Avustralya gibi iilkelerle karsilastirildiginda ¢ok geg kalmistir (Findik,
2019). Ancak 2000’1i yillarin basindan itibaren toplumun talepleri ile 6nce sivil
toplum kurulusglar1 ve daha sonra Devletin helal sertifikasyon siireclerine dogrudan
miidahil olmasi, sertifikasyon siireclerinde kisa zaman igerisinde karsilastirmali
hukuk sistemlerindeki siirecleri yakalayabilmek i¢in hizli adimlar atilmasi, helal
sertifikasyonunu gergeklestirecek kuruluslara akreditasyon sartinin getirilmesi,
akreditasyon kosulunun kanuni bir diizenleme tabi tutulmasi ve her ne kadar
Ticaret Bakanligi bilinyesinde faaliyet gosterse de mali ve idari 6zerklige sahip
Helal Akreditasyon Kurumunun teskili ulusal anlamda helal sertifikasyonu ile
ilgili olarak yasanan olumlu gelismelerdir. Buna karsin, mevcut helal sertifikasyon
sistemine calismamizin igeriginde isaret ettigimiz elestiriler de gdérmezden
gelinemez. Bu elestirilere yol acan eksiklikler karsilastirmali hukuk sistemlerinin
50 yilda kat ettigi mesafenin Tiirkiye 6rneginde 20 yil igerisinde yakalanmasi
gayretinden kaynaklanmaktadir.

Helal firiinlerinin piyasa hacmi, saglik ve kalite standartlarinin tiiketiciler
lehine kurulmasinda helal denetiminin sagladig: faydalar dikkate alindiginda helal
sertifikasyon sisteminin kapsamimin daha da genisletilmesi gerekmektedir. Buna
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ilaveten Tiirk miitesebbisler acisindan da kiiresel ¢apta rekabette 6ne gecebilmeleri
icin, uluslararasi alanda taninirligi olan, sayginligi ve itibar1 bulunan kalite odakli
bir helal sertifikasyon sisteminin kurulmasi da faydalar saglayacaktir. Kiiresel
anlamda farkli fikhi yorumlar sebebiyle ortaya cikan standart disi helal
sertifikasyon uygulamalarinin 6niine gegebilmek igin Tiirkiye nin girigimleri ile
[T biinyesinde Islam Ulkeleri Standartlar ve Metroloji Enstitiisiinde
gerceklestirilen yeknesaklik odakli faaliyetler tabii ki olumlu sonuglar yaratabilme
potansiyeline sahiptir. Ancak pratikte, Ramazan aymin ne zaman baslayacagi ile
ilgili olarak bile ortaya ¢ikan tartismalari sona erdiremeyen bir Islam toplumunun
oldugu dikkate alindiginda, helal sertifikasyon siireclerinde yeknesaklik odakli
calismalarin ortaya c¢ikaracagr olumlu sonuglarin yeterliligi hakkinda ciddi
anlamda siipheler bulunmaktadir.

Helal sertifikasyonunun sadece inang ekseninde ele alinmamasi, kimyasal
bilesenler cergevesinde teknik bir degerlendirme yapmakla yetinilmemesi, helal
kavraminin sosyoloji ve ahlak ile de baglanti kurularak agiklanmasi gerekmektedir.
Bu sebeple, ornek vermek gerekirse, is¢ilerin iicretlerini eksik 6deyen, cevreyi
kirleten, vergi 6demekten imtina eden ticaret erbabinin iiriinlerinin hangi kimyasal
bilegenlere sahip olursa olsun helal olarak nitelendirilmesi miimkiin olmamalidir.
Helal gibi insanlarin saf manevi duygularindan beslenen bir kavramin iktisadi ve
ticari bir pazarlama araci olarak kullanilmamasi i¢in dikkat edilmelidir. Din ve
iktisat sosyolojisi baglaminda helal sertifikasyon siireclerinin “kutsal olanin
metalastirilmasina” veya “kapitalist piyasa rasyonalitesinin dini sembolleri
aracsallastirmasina” sebep olmamasi gerekir. Ulusal ve uluslararast helal
sertifikasyon siireclerinde sistemin gercek manada olgunlasabilmesi icin, fikhi
asgari sartlarin Gtesine gegilmesinde, organik tarim, adil ticaret, siirdiiriilebilirlik
ve hayvan refahi gibi evrensel etik ilkelerin de one ¢ikarilmasinda, bir baska
deyisle irlinlerin hem helal hem de tayyib kosulunu karsilamasinda israr
edilmelidir (Akbulut, 2023). Bu sayede helal iiriinlerin sadece Miisliimanlar i¢in
degil, saglikli ve etik tiikketimi 6nemseyen gayrimiislim kitleler i¢in de bir kalite
giivencesi olmas1 saglanacaktir (Aziz ve Chok, 2013; icer ve Karadag, 2023).

Sonu¢

Helal sertifikasyonu, giiniimiizde yalmzca Islam dininin éngdrdiigii tiiketim
kurallarmma uygunlugun belirlenmesini saglayan bir belgelendirme faaliyeti
olmaktan ¢ikmig; tiikketicinin korunmasi, kalite glivencesi, uluslararasi ticaret,
rekabet ve siirdiiriilebilir kalkinma gibi farkli alanlarla iliskili ¢ok boyutlu bir
sisteme doniigsmiistiir. Bireylerin din ve vicdan 6zgirliigii kapsaminda sekillenen
tilketim tercihlerinin korunmasi, piyasaya sunulan iriinlerin belirli kriterler
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cercevesinde denetlenmesi ve isletmelerin ulusal ve uluslararasi pazarlarda
giivenilirlik kazanmasi, helal sertifikasyonunun 6nemini artirmaktadir. Bu nedenle
helal sertifikasyonu, dini hassasiyetlerin 6tesinde hukuki, ekonomik ve sosyolojik
boyutlart bulunan bir kalite giivencesi mekanizmasi olarak degerlendirilmelidir.

Tiirkiye’de helal sertifikasyon sisteminin gelisimi, baslangigta sivil toplum
kuruluslarinin ~ girisimleriyle sekillenmis, daha sonra Tiirk Standartlart
Enstitiisiiniin  belgelendirme faaliyetleri ve Helal Akreditasyon Kurumunun
kurulmastyla kurumsal bir yapiya kavusmustur. Ozellikle 7060 sayili Kanun ve bu
Kanunda 7408 sayili Kanun ile gerceklestirilen degisiklikler, helal
akreditasyonunun hukuki temelinin olusturulmasi bakimindan 6nemli bir agamay1
ifade etmektedir. Helal sertifikasi edinmenin iste§e bagli olmasi ile ilgili
kuruluslarin  akreditasyonuna iliskin zorunluluklarin birbirinden ayrilmasi,
sistemin hukuki niteliginin anlasilmasi agisindan 6nem tagimaktadir. Bununla
birlikte, akreditasyon sartinin getirilmesi tek bagina biitiin {iriinlerin siirekli olarak
helal kriterlerine uygunlugunu giivence altina almamaktadir. Bu sebeple iiretimden
depolamaya, nakliyeden piyasaya arz asamasina kadar devam eden etkin ve
stireklilik gosteren denetim mekanizmalarina ihtiya¢ bulunmaktadir.

Mevcut sistemin gelistirilmesi gereken yonlerinden biri, helal sertifikasyonuna
iligkin hukuki kurallarin ve yaptirnmlarin biitiinsel bi¢imde uygulanmasidir.
Yetkisiz kuruluglarin faaliyetlerinin Onlenmesinin yaninda yaniltict helal
beyanlarinin, sertifika ve logolarin hukuka aykir1 kullaniminin da etkili bigimde
engellenmesi gerekmektedir. Bu kapsamda tiiketici hukuku, haksiz rekabet hukuku
ve sinai miilkiyet hukuku hiikiimleri, helal sertifikasyon sisteminin giivenilirligini
destekleyen tamamlayici araglar olarak Onem tagimaktadir. Bununla birlikte,
sertifikasyon kriterlerine aykirilik nedeniyle tiiketicilerin ugradiklar1 maddi ve
manevi zararlarin hangi sartlarda tazmin edilebilecegi hususu, o6zellikle kisilik
haklarinin ihlali ve manevi zararin belirlenmesi bakimmdan daha ayrintili hukuki
degerlendirmelere ihtiyag gostermektedir.

Helal sertifikasyonunun kars1 karsiya bulundugu temel sorunlardan biri, fikhi
yorumlar ile modern iiretim teknolojileri arasinda ortaya g¢ikan farkliliklardir.
Jelatin tretiminde kullanilan hammaddeler, alkol igeren friinler, hayvanlarin
bayiltilarak kesilmesi ve yeni gida teknolojileri hakkindaki goriis ayriliklari, aym
iriiniin farkli sertifikasyon kuruluslarinca farkli bigimlerde degerlendirilmesine
yol agabilmektedir. Mezhepsel farkliliklar da bu sorunu derinlestirmektedir. Bu
nedenle ilahiyat, hukuk, gida miihendisligi, kimya ve veterinerlik alanlarindaki
uzmanlarin birlikte calistigi, bilimsel gelismeleri takip eden ve kararlarim
gerekeelendiren degerlendirme mekanizmalarinin giiclendirilmesi gerekmektedir.
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Amag, farkl fikhi yaklagimlar biitiiniiyle ortadan kaldirmak degil, bu farkliliklart
seffaf bigimde ortaya koyarak tiiketicilerin bilingli tercihlerde bulunmasini ve
sertifikasyon siireclerinde hukuki giivenligin saglanmasini miimkiin kilmak
olmalidir.

Uluslararas1 diizeyde ise farkli iilkelerin ve sertifikasyon kuruluglarinin
benimsedigi standartlar arasindaki uyumsuzluk, helal sertifikalarinin karsilikli
taninmasini giiglestirmekte ve isletmeler agisindan ilave maliyetler dogurmaktadir.
Tiirkiye’nin Helal Akreditasyon Kurumu aracilifiyla yiiriittiigi ¢alismalar ile
Islam Isbirligi Teskilati biinyesindeki islam Ulkeleri Standartlar ve Metroloji
Enstitlistiniin faaliyetleri, ortak standartlarin gelistirilmesi bakimindan 6nemli bir
potansiyel tagimaktadir. Ancak uluslararasi uyumun saglanmasi, yalnizca ortak
teknik kurallarin olusturulmasina degil, bunlarin tarafsiz, tutarli ve giivenilir
bicimde uygulanmasina da baghdir. Tiirkiye’ nin bu siirecteki basarisi, uluslararasi
is birligini gelistirmesi ve farkli fikhi yaklasimlari dikkate alan bilimsel bir
standartlastirma anlayisin1 benimsemesiyle yakindan iligkilidir.

Helal sertifikasyon sisteminin gelecegi bakimindan helal ve tayyib
kavramlarimin iligkisi de Onemlidir. Bir {iriiniin yasaklanmis bir bilesen
icermemesi, onun saglik, cevre ve etik bakimindan biitiin beklentileri karsiladig1
anlamma gelmemektedir. Bununla birlikte ¢evresel siirdiiriilebilirlik, hayvan
refahi, adil ticaret ve calisan haklarinin sertifikasyon sistemine dahil edilmesi,
Olciitlerin kapsami1 ve uygulanabilirligi bakimindan ayrica degerlendirilmelidir. Bu
nedenle fikhi uygunluk kriterleri ile gida glivenligi ve kalite standartlarinin agikca
belirlenmesi; daha genis etik ve siirdiiriilebilirlik Olgiitlerinin ise uygun
tamamlayici standartlarla iligkilendirilmesi isabetli olacaktir. Ayrica halal-washing
olarak ifade edilen, helal imajinin ticari kazan¢ amaciyla yaniltict bigimde
kullanilmasi riskine kars1 seffaflik, bagimsiz denetim ve hesap verebilirlik ilkeleri
giiclendirilmelidir.

Son olarak helal sertifikasyon sisteminin anayasal mesruiyeti bakimindan
laiklik, din ve vicdan Ozgiirligi, esitlik ve hukuki belirlilik ilkeleri birlikte
gozetilmelidir. Devletin gorevi, belirli bir fikhi yorumu dayatmak degil,
sertifikasyon faaliyetlerinin giivenilir, tarafsiz ve denetlenebilir bigimde
yiiriitiilmesini saglamaktir. Sonug itibartyla Tiirkiye’nin hedefi, yalnizca ulusal
ihtiyaglar1 karsilayan bir sistem kurmak degil, uluslararasi dlgekte taninan ve
giiven duyulan bir helal sertifikasyon modelinin gelisimine katkida bulunmak
olmalidir. Bu hedefe ulasilmasi; etkin denetim, agik hukuki kurallar, bilimsel
temellendirme,  tliketicinin ~ korunmasi  ve  uluslararasi is  birliginin
giiclendirilmesiyle miimkiindiir. Béylece helal sertifikasyonu, salt ticari bir isaret

98



Uluslararas1 Gida Hukuku Sempozyumu - Tam Metin Bildiri Kitabt

olmaktan ¢ikarak hukuki giivenlik, kalite, seffaflik ve hesap verebilirlik ilkelerine
dayanan siirdiiriilebilir bir kurumsal yapiya kavusabilecektir.
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Ozet

Birlesmis Milletler Gida ve Tarim Orgiitii (FAO) 'nun 2050 dngoriileri, mevcut
gida iiretim modellerinin artan diinya niifusunun ihtiyacini karsilamakta yetersiz
kalacagini gostermektedir. Bu durum patent ve faydali model sistemlerinin gida
inovasyonunu koruma kapasitesini giincel bir tartisma konusu haline
getirmektedir. Bu bildiri, gida sektoriindeki teknik yeniliklerin fikri miilkiyet
korumasini klasik formiilasyonlardan hiicresel tarim teknolojilerine uzanan bir
yelpazede incelemektedir. Calisma, 6769 sayili Smai Miilkiyet Kanunu (SMK)
cercevesinde patent ve faydali model sartlarini, SMK m. 142/3"%n
kimyasal/biyoteknolojik  buluslar1  faydali model korumasimin disinda
birakmasinin gida sektorii i¢in dogurdugu sonuglari, Paris S6zlesmesi/PCT/EPC
gibi uluslararast1 koruma mekanizmalarim ve 1879 tarihli Ihtira Berati
Kanunu'ndan TRIPS'e uzanan tarihsel ¢izgiyi ele almaktadir. Ayrica patent ile ticari
sir arasindaki stratejik tercih, formiilasyonun tersine miihendislikle ¢6ziilme
kolaylig1 ekseninde tartisilmaktadir.

Bildirinin ana ekseni, Amerikan ic¢tihadindan Procter & Gamble v. Nabisco
Brands ve Ex parte Kretchman kararlari 1s181nda karsilastirmali analizdir. i1k karar
somut bir bilimsel mekanizmaya dayanan formiilasyonun yenilik simavini nasil
gecemedigini, ikincisi ise geleneksel bir mutfak tekniginin yeni bir baglamda
agikar sayildigin1 gostermektedir. Calisma bu bulgulari, hiicresel tarim ve hassas
fermantasyon alanindaki giincel patent verileriyle genisleterek, bu yeni nesil
biyoteknolojik iiretim yontemlerinin SMK m. 142/3 nedeniyle yalnizca patent
sistemi lizerinden korunabildigini ve diizenleyici onay siireciyle de i¢ ice gegtigini
ortaya koymaktadir. Sonugta, patent sisteminin gida inovasyonunu tesvik
kapasitesinin bulusun niteligine gore degistigi tespit edilmekte ve KOBI
6lcegindeki basit formiilasyon iyilestirmeleri igin sinirli kapsamli bir ara koruma
mekanizmasi onerilmektedir.
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Abstract

The Food and Agriculture Organisation of the United Nations (FAO)'s
projections for 2050 indicate that current food production models will be
insufficient to meet the needs of a growing world population, making the capacity
of patent and utility model systems to protect food innovation a pressing
contemporary issue. This paper examines intellectual property protection for
technical innovations in the food sector across a spectrum ranging from classic
formulations to cellular agriculture technologies. The study addresses patent and
utility model requirements under Turkey's Industrial Property Law No. 6769, the
consequences for the food sector of Article 142/3's exclusion of chemical and
biotechnological inventions from utility model protection, international protection
mechanisms such as the Paris Convention, PCT, and EPC, and the historical
trajectory from the 1879 Patent of Invention Law to TRIPS. It further discusses the
strategic choice between patent and trade secret protection, framed around how
easily a formulation can be reverse-engineered.

The paper's central axis is a comparative analysis of two U.S. cases, Procter &
Gamble Co. v. Nabisco Brands and Ex parte Kretchman: the former shows how a
formulation resting on a concrete scientific mechanism failed the novelty test,
while the latter shows a traditional culinary technique being deemed obvious in a
new context. The study extends these findings with current patent data from the
cellular agriculture and precision fermentation sector, showing that these next-
generation biotechnological production methods can only be protected through the
patent system under Article 142/3, and that this intersects with novel-food
regulatory approval. The paper concludes that patent law's capacity to incentivize
food innovation varies with the nature of the invention, and proposes a limited
intermediate protection mechanism for simple formulation improvements by
SMEs.

Keywords: Patent Law, Utility Model, Food Innovation, Industrial Property
Law, Cellular Agriculture, Trade Secret
1. Introduction

The Food and Agriculture Organization of the United Nations (FAO) projects
that the world population will reach approximately 9.7 billion by 2050, and that if
current agricultural production models are maintained at the same level of
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productivity, global food supply will be insufficient to meet the growing demand
(Food and Agriculture Organization of the United Nations [FAO], n.d.; Gokirmakl
& Bayram, 2018). Climate change, biodiversity loss, the depletion of water and
soil resources, and the supply chain fragility exposed by pandemics further
aggravate this picture. Resolving this crisis is expected to require an acceleration
in the pace of technological innovation in the agriculture and food sector.
Functional foods, alternative protein sources, precision fermentation, and cellular
agriculture technologies are examples of this wave of innovation.

The development of such technologies requires lengthy research and
development (R&D) processes, costly laboratory infrastructure, and substantial
venture capital. Whether an invention can be converted into economic value
depends largely on whether the technical solution developed is legally protectable;
an innovation that is not protected by registration can easily be imitated by
competitors, which may in practice make it impossible to recoup the R&D
investment (Brown et al., 2019; Colak, 2022; Oguzman & Barlas, 2017). In this
respect, intellectual property law, and particularly the patent and utility model
system, emerges as one of the fundamental legal safeguards ensuring the
sustainability of food innovation.

The topicality of the subject stems not only from the rising number of patent
applications but also from the nature of food technology itself, which challenges
the classical categories of intellectual property law. On the one hand, the scaling
up of culinary practices known for centuries to industrial production tests the
“novelty” and “non-obviousness” thresholds of patent law; on the other, an entirely
new biotechnological paradigm such as cellular agriculture is compelling patent
examination authorities to develop assessment criteria specific to this field.

The aim of this paper is to examine, along two axes, the extent to which
technical innovations in the food sector can benefit from patent and utility model
protection. The first axis addresses the concrete application, in U.S. case law, of
the novelty and inventive step thresholds to classical food formulation and
production method patents; the second addresses the distinctive position of current
biotechnological production methods, such as cellular agriculture and precision
fermentation, within the patent system. Between these two axes, the strategic
choice that owners of food formulations face between patent protection and trade
secrecy, together with the historical and current framework of Turkish law in this
field, is examined under a separate heading. By evaluating all of these elements
within the framework of the Industrial Property Code No. 6769 (IPC), the study

104



Uluslararas1 Gida Hukuku Sempozyumu - Tam Metin Bildiri Kitabt

seeks to reach a comprehensive conclusion on the capacity and limits of the patent
system in promoting food innovation.

2. General Framework of the Patent and Utility Model System in the Food
Sector

The patent system is a protection mechanism that grants exclusive rights, for a
limited period, to technical solutions that are new, involve an inventive step, and
are industrially applicable (Ayiter, 1981; Brown et al., 2019; Tekinalp, 2012).
Through this protection, the patent holder acquires monopoly-like powers to
manufacture, use, sell, import, and license the invention, and may prevent
unauthorized use by third parties. In return, the technical information is disclosed
to the public upon publication of the application and, once the twenty-year term of
protection running from the filing date expires, becomes freely available to society
(Kaya, 1997). The patent system thus performs a dual function: it rewards the
innovator while ensuring the dissemination of technical knowledge throughout
society. In the food context, the industrial property rights protected under Law No.
6769 cover edible food products, their production methods, formulations, and
technical processing operations. Under Turkish law, for a food product or recipe to
be patentable, it must constitute an invention that provides a solution to a technical
problem.

Under Turkish law, the conditions of patentability are set out in Article 82 of
the IPC No. 6769 (Industrial Property Code No. 6769, 2017, Art. 82). The elements
that may be the subject of patent protection in the food sector cover a very broad
spectrum. These include production methods comprising the processing and
preservation steps of food, formulations based on original proportions of
ingredients, new additives or probiotic blends, enzyme technologies, and smart
packaging systems. The international patent classification system reflects this
growing importance through a dedicated class entitled “A23 — Foods or
Foodstuffs,” under which a wide range of subclasses is found, extending from milk
and dairy products to confectionery and chocolate (A23G3). Tirkiye-based
companies such as Kervan Gida, S$olen Cikolata, and Eti Gida have filed patent
applications in this field relating to, among other things, soft confectionery
compositions, coating systems, caramel production methods, and fruit powder
production techniques (Turkish Patent and Trademark Office, n.d.).

Alongside the patent system, the utility model system constitutes another form
of protection for some of the technical innovations in the food sector. A utility
model allows technical solutions that meet only the requirements of novelty and
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industrial applicability to be protected through a faster and less costly examination,
without requiring an inventive step at the high level demanded for patents (Colak,
2022). Owing to this feature, the utility model forms an important part of the
innovation ecosystem, particularly with respect to the production machinery,
packaging systems, and mechanical improvements developed by small and
medium-sized enterprises (SMEs). However, a critical limitation for food
innovation arises under Article 142(3) of the IPC, which excludes from the scope
of utility model protection chemical and biological substances and processes in
which they are used, pharmaceutical substances and processes, and
biotechnological inventions (“Sinai Miilkiyet Kanununun,” 2024).

The practical consequence of this exclusion for the food sector is as follows: a
food formulation, additive composition, or fermentation process, whatever its level
of novelty, cannot be protected as a utility model and may only be the subject of a
patent application. In practice, utility model protection in the food sector remains
confined to production equipment, packaging design, and mechanical process
improvements. As a result, the protection of innovations at the level of
formulations and processes, which generally require more costly R&D, becomes
entirely dependent on the high inventive step threshold of the patent system.

Looking at the historical development of Turkish law, Article 3 of the 1879
Patent Law (/htira Berati Kanunu) expressly provided that no patents would be
granted for medicines. This strict approach was further reinforced in the 1960s,
when even the process patent applications of multinational pharmaceutical
companies were annulled by the National Unity Committee (Eczacinin Sesi, n.d.;
Ihtira Berat: Kanunu, 1879, Art. 3). With Tiirkiye’s accession to the World Trade
Organization in 1995 and its acceptance of the minimum protection standards of
the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS),
Decree-Law No. 551 on the Protection of Patent Rights entered into force and the
prohibition on product patents was lifted (Decree-Law No. 551, 1995; World Trade
Organization [WTO], 1994). This historical experience is also instructive for the
food sector. Today, the chemical/biotechnological exclusion found in the IPC’s
utility model regime may be read as a contemporary reflection of the tradition in
which patent law has historically approached basic consumer goods, such as
medicines and food, with greater caution.

At the international level, the instruments that make cross-border protection of
inventions possible are, in turn, as follows. The right of priority recognized by the
Paris Convention preserves priority for applications filed in other member
countries for a period of twelve months from the date on which the first application
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for an invention was filed. The Patent Cooperation Treaty (PCT) greatly simplifies
the application process by allowing protection to be sought in more than one
hundred member countries through a single international application. Finally, the
European Patent Convention (EPC) enables a patent valid in member states to be
obtained through a single search and examination procedure conducted by the
European Patent Office (Bently et al., 2018; Colak, 2022; Schechter & Thomas,
2019; Torremans, 2019). The patent strategies of multinational companies in the
food sector rely largely on the combined use of these three instruments.

3. Patent or Trade Secret? Choosing a Protection Strategy for Food
Formulations

The disclosure requirement and limited term of patent protection lead many
owners of formulations in the food sector toward an alternative protection strategy:
the trade secret regime. Within the framework of the minimum standards laid down
in Article 39 of the TRIPS Agreement, a trade secret refers to the protection of
information that is kept secret, has commercial value, and has been subject to
reasonable steps by its holder to keep it secret, against its acquisition through non-
contractual means. Trade secret protection is advantageous compared with patents
because it has no time limit: as long as the information remains secret, protection
may in theory continue indefinitely. Certain beverage and spice blend formulas
frequently cited in public discourse are referred to in the literature as examples of
food formulations whose secrecy has been maintained for more than a century,
thereby providing a de facto monopoly far longer than the twenty-year term offered
by a patent (Bently et al., 2018; Torremans, 2019). Article 39(2) of TRIPS frames
the protection as being against disclosure, acquisition, or use “in a manner contrary
rather than “non-contractual means” (WTO,

)

to honest commercial practices,’
1994).

The risk in a trade secret strategy, however, is that, unlike a patent, it offers no
protection against a third party who independently develops the same formulation
or uncovers it through reverse engineering. Once the secret is exposed through
unauthorized disclosure, employee turnover, or supply chain vulnerabilities, it is
irreversibly lost. For this reason, the choice of protection strategy by businesses in
the food sector varies according to how easily the formulation can be reverse-
engineered, the market lifespan of the product, and the scale of the R&D
investment. While additives and production methods that can be readily analyzed
through laboratory testing are generally protected by patents, complex, multi-
component recipes are at times kept as trade secrets. In new technologies such as
cellular agriculture and precision fermentation, the composition of the growth
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medium or certain process parameters are frequently kept as trade secrets, while
only the general process for obtaining the product is protected by a patent. In this
way, a hybrid strategy is applied in which the two regimes are used together in a
complementary manner.

4. The Problem of Patentability in Food Formulations

The patentability of food formulations and recipes is an instructive field that
shows how difficult it can be to satisfy the patentability requirements in concrete
cases. The main reason for this difficulty is that food production, unlike many other
fields of technology, is built upon a culinary culture and a tradition of trial and
error stretching back thousands of years. Consequently, in patent examination, the
“state of the art” encompasses an extremely broad and scattered range of sources,
from scientific literature to cookbooks, and from traditional recipes to industrial
practices. Two decisions selected from U.S. patent practice illustrate this difficulty
from different angles.

In 1984, Procter & Gamble brought an action before the U.S. District Court for
the District of Delaware against Nabisco Brands, Keebler Company, and Frito-Lay,
Inc., alleging infringement of U.S. Patent No. 4,455,333 (the “‘333 Patent”)
relating to cookie products with a crisp exterior and a chewy interior (Procter &
Gamble Co. v. Nabisco Brands, Inc., 1989). The patent, filed on March 3, 1981
and issued on June 19, 1984, concerned a production method that enabled a cookie
to retain its textural contrast during storage by combining crystallizable sucrose
and crystallization-resistant fructose in a layered structure (Procter & Gamble
Company, 1984). The commercial value of the invention lay in its ability to capture
the textural characteristics of fresh homemade cookies in commercial products
with a long shelf life.

In its decision of April 4, 1989, the court assessed the validity of the patent
with respect to the requirement of novelty and examined the prior art evidence
submitted by the defendants. The defendants argued that a similar texture-
differentiation technique had been described in a previously published cookbook,
and the court held that the patent lacked novelty and was therefore invalid, on the
ground that this prior publication had largely anticipated the technical solution
claimed in the patent (Procter & Gamble Co. v. Nabisco Brands, Inc., 1989). This
decision is significant in that it shows that, for food formulation patents, the
concept of “prior art” is not limited to technical literature; widely accessible recipe
books and culinary practices may also be taken into account in assessing novelty.
For a food invention to be patentable, mere commercial success or an improvement
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in quality noticeable to consumers is not sufficient; rather, the technical solution
must possess a character that was neither previously known to nor foreseeable by
persons skilled in the art.

Another example relating to food is the patent history of the crustless peanut
butter and jelly sandwich. The method for producing a crustless sandwich sealed
by bonding/crimping its edges, developed by inventors Len C. Kretchman and
David Geske, was filed on December 8, 1997 and issued on December 21, 1999 as
U.S. Patent No. 6,004,596 (“Sealed Crustless Sandwich”). The patent was assigned
first to Menusaver, Inc. and subsequently to the J.M. Smucker Company, which
commercialized it under the “Uncrustables” brand (Kretchman & Geske, 1999). In
order to broaden the scope of the patent, the company filed several additional
applications under the same title between 2001 and 2004; however, in Ex parte
Kretchman, the Board of Patent Appeals and Interferences of the United States
Patent and Trademark Office rejected one of these broader applications on the
ground that it constituted an obvious solution for persons skilled in the art (Ex parte
Kretchman, 2003). The Board emphasized that the technique of sealing the edges
of a sandwich by crimping was essentially the same as edge-sealing methods long
known in the making of ravioli and pie crusts, and that this technique therefore
constituted an obvious solution for a person of ordinary skill in the field of food
engineering. Upon Smucker’s appeal, the dispute was brought before the U.S.
Court of Appeals for the Federal Circuit, which, in its decision of April 6, 2005,
affirmed the rejection of the broadened application (NBC News, 2005; Patently-
0, 2005).

When these decisions are considered together, the fundamental difficulty
encountered in patent applications in the food sector becomes clear. Many
techniques relating to the production and preparation of food have long been
known as part of culinary culture and traditional food processing practices. For this
reason, even the application of such techniques in a new, food-specific context
often fails to clear the threshold of non-obviousness. By contrast, solutions of the
kind claimed in the ‘333 Patent, which rest on a concrete scientific mechanism
such as achieving textural stability through the controlled manipulation of the
crystallization behavior of two different types of sugar, are in principle more likely
to qualify for patent protection, provided that the mechanism has not already been
disclosed. Under Turkish law as well, the novelty and inventive step criteria set out
in Articles 83 and 84 of the IPC perform the same function, and the concept of the
“state of the art” covers not only patents and scientific publications but any
information made available to the public by any means, including cookbooks and
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traditional recipes (Saunders & Flugge, 2021). In this respect, Turkish practice
should likewise not confine the prior art search for food formulation applications
to patent databases, but should extend it to cover gastronomic literature and
traditional culinary practices.

5. Patentability of Next-Generation Biotechnological Food Production
Methods: Cellular Agriculture and Precision Fermentation

The most current and rapidly growing field of food innovation consists of
cellular agriculture and precision fermentation technologies, which offer
biotechnological alternatives to animal-derived foods. Cell cultures constitute an
important field of study owing to the variety of advantages they offer (Polat, 2020;
Ravi et al., 2015). Cell cultures are models that enable cells to be grown in the
laboratory in order to investigate a particular biological mechanism or process
under different test conditions. Cellular agriculture refers to obtaining meat-like
products by multiplying muscle and fat cells in bioreactors in a laboratory setting,
without the need for animal slaughter, whereas precision fermentation refers to the
production, through fermentation, of specific biomolecules such as milk or egg
proteins using genetically modified microorganisms (Muslu, 2022). In the cellular
agriculture sector, for instance, it has been observed that more than one hundred
fifty companies operate in twenty-six countries, and that their patent filings have
increased following the first regulatory approvals (American Bar Association,
2024). For example, Upside Foods holds more than thirty-seven granted patents
and over one hundred pending applications, Eat Just holds twenty-six granted
patents, and Mosa Meat holds thirteen granted patents; the patent portfolios of
these companies cover cell line development, growth medium (culture medium)
composition, three-dimensional scaffold structures, hydrogel-based cell carriers,
and industrial-scale tissue production methods (American Bar Association, 2024).

Unlike classical food formulation patents, patent applications in this field face
additional requirements specific to biotechnology patents. In particular, the
requirement of “sufficient disclosure” gains special importance where living cell
lines and complex growth medium formulations are concerned, since the applicant
is expected to provide a description detailed enough to enable a person skilled in
the art to reproduce the invention and, where necessary, to deposit the cell line
itself with a culture collection. As regards the assessment of non-obviousness,
whether transferring classical animal cell culture techniques to the context of food
production should be regarded, as with the sandwich edge-sealing technique, as a
predictable application of a known technique remains a contested issue. By
contrast, concrete technical improvements such as ammonia-free cell culture
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media or the substitution of certain growth factors are more readily accepted by
patent offices (“Intellectual Property Rights,” 2025).

From the perspective of Turkish law, an important feature of this technological
field is that cellular agriculture and precision fermentation methods cannot benefit
from utility model protection, since they qualify as biotechnological inventions
and processes for producing biological substances. Investors in this field must
therefore build their protection solely through the patent system, and thus subject
to a full examination of novelty and inventive step. This means that, in a sector
such as cellular agriculture, which is still at the commercialization stage and also
faces regulatory uncertainty, the patent protection strategy plays a more decisive
role in companies’ R&D investment decisions, owing to the absence of a faster and
less costly utility model alternative.

Before being placed on the market, cellular agriculture products must undergo
a separate approval process by food safety authorities under the status of “novel
food.” Although this process is generally conducted independently of the patent
application, the safety data submitted by applicants in the regulatory dossier at
times overlap with the technical disclosure in the patent application, and this
overlap carries the risk that process information intended to be kept as a trade secret
may be disclosed to the public. In this respect, the intellectual property strategy of
cellular agriculture companies turns into a multi-layered planning process that
requires consideration not only of patent law but also of food safety legislation.

6. The Capacity and Limits of the Patent System in Promoting Food
Innovation

The foregoing assessments show that the capacity of the patent system to
promote food innovation varies considerably depending on the nature of the
invention. On the one hand, food formulations based on a concrete scientific
mechanism can effectively benefit from patent protection; on the other, simple
adaptations of traditional culinary practices fail to clear the threshold of non-
obviousness. This distinction serves a positive function in that it shows that the
patent system, in keeping with its purpose, rewards only inventions that make a
genuine technical contribution, while excluding imitations and obvious
adaptations.

On the other hand, the exclusion of chemical, biological, and biotechnological
inventions from utility model protection under Article 142(3) of the IPC creates an
asymmetry in the innovation ecosystem of the food sector. While SMEs
developing production machinery and packaging equipment can benefit from fast

111



Uluslararasi Gida Hukuku Sempozyumu - Tam Metin Bildiri Kitabt

and low-cost protection, entrepreneurs developing formulations or
biotechnological processes, who generally bear higher R&D costs, remain
dependent solely on the high-threshold and lengthy examination procedure of the
patent system. This asymmetry also explains why the trade secret strategy
discussed in Section 3 has become such a widespread alternative in the food sector.
Lacking an intermediate protection option such as the utility model, formulation
owners either accept the disclosure cost of a patent or choose to keep the
information entirely secret. For technologies still in their infancy, such as cellular
agriculture and precision fermentation, this situation may make it more difficult
for early-stage investors to determine a protection strategy.

In conclusion, for the technological transformation of the food sector to be
supported in harmony with the patent system, applicants need to broaden their prior
art searches to include gastronomic literature and traditional practices, and patent
examination authorities need to clarify sufficient disclosure standards specific to
biotechnological food inventions. In light of the FAO’s projections for 2050, the
extent to which the patent system can effectively fulfill this function is not merely
a technical legal matter but also one of direct importance for the sustainability of
global food security.

In this context, a concrete proposal for Turkish law may also be put forward.
The strict approach of Article 142(3) of the IPC, which entirely excludes
chemical/biological substances and processes from utility model protection, could
be reconsidered. In particular, a limited-scope, short-term intermediate protection
mechanism could be envisaged for simple formulation improvements developed
by SME-scale food producers that do not involve a high inventive step but
nonetheless make a technical contribution (for example, extending shelf life by
changing the proportion of an additive). Such a provision could partially fill the
existing gap for formulations that cannot meet the high threshold of patent
protection but are also unsuitable for being kept as trade secrets (for example,
because they can easily be uncovered by analyzing the final product), and could in
particular encourage the innovation activities of small-scale food entrepreneurs.

7. Conclusion

This paper has examined the protection of technical innovations in the food
sector through the patent and utility model systems, showing how difficult it is in
practice to meet the novelty and non-obviousness thresholds for food formulation
patents, while solutions based on a concrete technical mechanism are able to
benefit from protection. The strategic choice between patent and trade secret is
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shaped by how easily the formulation can be reverse-engineered, and in new
technologies such as cellular agriculture this choice evolves into a hybrid
protection strategy. The rapid increase in patent applications in the fields of cellular
agriculture and precision fermentation, meanwhile, indicates that the center of
gravity of food innovation is shifting from classical formulations to
biotechnological production methods.

From the perspective of Turkish law, when the historical line extending from
the 1879 Patent Law ([htira Berati Kanunu) to the present day is considered
together with the current exclusion introduced by Article 142(3) of the IPC, it
becomes apparent that patent policy toward basic consumer goods such as food
and medicines carries a persistent tradition of caution, yet this tradition is today
confined to the utility model regime. As a result, next-generation technologies such
as cellular agriculture and precision fermentation can be protected only through
the patent system, which makes it necessary for intellectual property strategies in
the food sector to be shaped around patents. For this technological transformation,
which is directly linked to the goal of sustainable food security, to be properly
supported, it is of great importance that the patent system’s food-specific
assessment criteria continue to be updated, particularly with regard to the scope of
prior art searches and the disclosure standards specific to biotechnological
inventions.
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Abstract

Food has been considered a fundamental concern for the public of Tiirkiye,
particularly with in the context of Istanbul. This study examines the legal
framework of the offence of trading in spoiled or altered food as set out the Turkish
Constitution. It analyzes the intersection between constitutional obligations and
criminal responsibility. The study will explore Article 56, and 17 of the Turkish
Constitution assert that every individual has the right to the protection and
enhancement of their physical well-being, and the responsibility for improving the
natural environment, protecting environmental health and preventing
environmental pollution rests with the state and its citizens.

The study will examine the reasons behind the rise in the number of food-
related complaints, focusing on the variety of criminal offences relating to the sale
and handling of spoiled food, including instances of non-compliance with
administrative regulations. Non-compliance can manifest in various ways,
including the use of incorrect labelling on products or the sale of goods that have
passed their use-by date. This study explores the legal and constitutional
framework governing the handling of spoiled or adulterated foodstuffs sold via e-
commerce platforms and third-party delivery apps.

In conclusion, study will examine the constitutional duty in the context of
operational challenges and the way the constitution will compel the administration
authority to implement it. The study will pay particular attention to the role of the
public administration and inspection within the face of stringent criminal
sanctions, as set out in the Penal Code and the constitution.

Key word: Food safety, constitutional duty, spoiled food, altered food, Health.
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Bozulmug veya Tahrif Edilmis Gida Ticareti Sugu ve Devletin Gida Giivenligini
Koruma Konusundaki Anayasal Yiikiimliiliigii

Ozet

Gida, 6zellikle Istanbul baglaminda, Tiirkiye halk1 i¢in temel bir mesele olarak
kabul edilmektedir. Bu ¢aligma, Tiirkiye Anayasasi’nda belirtilen bozulmus veya
tahrif edilmis gida ticareti sugunun yasal c¢ergevesini incelemektedir. Calisma,
anayasal yiikiimliiliikler ile cezai sorumluluk arasindaki kesisim noktasini analiz
etmektedir. Calisma, Tiirkiye Anayasasi’nin 56. ve 17. maddelerini ele alacaktir;
bu maddelere gore her bireyin bedensel sagliginin korunmasi ve gelistirilmesi
hakk: vardir; dogal ¢evrenin iyilestirilmesi, ¢cevre sagliginin korunmasi ve ¢evre
kirliliginin 6nlenmesi sorumlulugu ise devlete ve vatandaslara aittir.

Calisma, gida ile ilgili sikayet sayisindaki artisin ardindaki nedenleri
inceleyecek ve idari diizenlemelere uyulmamasi durumlar1 da dahil olmak {izere,
bozulmus gidalarin satis1 ve elleclenmesiyle ilgili ¢esitli suglara odaklanacaktir.
Yonetmeliklere uyulmamasi, iiriinlerde yanlis etiketleme yapilmasi veya son
kullanma tarihi gegmis iriinlerin satilmasi gibi ¢esitli sekillerde ortaya ¢ikabilir.
Bu calisma, e-ticaret platformlar1 ve iiclincii taraf teslimat uygulamalari
araciligiyla satilan bozulmus veya sahte gida maddelerinin islenmesine iliskin
yasal ve anayasal ¢erceveyi incelemektedir.

Sonug olarak, bu caligma anayasal yiikiimliiliigii operasyonel zorluklar
baglaminda inceleyecek ve anayasanin idari makamlar1 bu yiikiimliliigii yerine
getirmeye nasil zorlayacagmi ele alacaktir. Calisma, Ceza Kanunu ve anayasada
belirtildigi iizere, kat1 cezai yaptirimlar kargisinda kamu idaresinin ve denetimin
roliine 6zellikle odaklanacaktir.

Anahtar kelimeler: Gida giivenligi, anayasal yiikiimliiliik, bozulmus gida,
tahrif edilmis gida, Saglik.

Introduction

The right to food is recognized as a fundamental human right according to the
international law and legislation. for instance, the Universal Declaration of Human
Rights states that “Everyone has the right to a standard of living adequate for the
health and well-being of himself and of his family, including food”. Nevertheless,
there has been a declining in living standards over by years. This situation has been
a matter of concern in Turkey, due to alterations in food production and the
presence of spoiled food. This has led to questions regarding food safety and the
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role of the state in implementing regulations. The Turkish Constitution also assigns
responsibility to citizens, specifically those involved in the food industry.

The purpose of this study is to examine the role of the state in ensuring the
constitutional duty to protect individuals right to obtain safe food, especially in the
context of an increase in demand for food through third parties. This study will
also analyze offences through the lens of criminal law and the state absence in
implementing regulations.

This study examines whether the existing Turkish legal framework provides
effective protection against the trade in spoiled or adulterated food, particularly in
the context of digital food commerce. It hypothesizes that, although Articles 17,
56 and 172 of the Turkish Constitution establish a constitutional foundation for
protecting public health and consumers, the application of criminal and
administrative regulations to digital food platforms may present challenges
concerning the allocation of legal responsibility, inspection mechanisms and
enforcement. The study therefore evaluates whether the existing legislation
adequately addresses these challenges or whether further regulatory clarification
is necessary.

The study employs a qualitative, normative, and legal research methodology
supported by a multidisciplinary legal framework to analyze the extent to which
administrative and criminal mechanisms in Tirkiye align with the State's
constitutional obligations to safeguard public health.

The Legal Framework for Food Safety in Tiirkiye

The Turkish constitution gave an important to food safety because it’s considered
as mater of concern, affect the physical integrity and life of individuals. establishes
several principles that provide a constitutional basis for Food safety that connected
to the protection of health and consumer interests. The legal regulation of food in
Tiirkiye operates across a administrative enforcement is governed by sectoral
legislation, and criminal prosecution is governed by the Turkish Penal Code.
Overseeing this system is the constitutional framework, which places positive
obligations on the state to safeguard life, bodily integrity, and public health.

Furthermore, the study will be governed by three articles of the Turkish
Constitution, namely Articles 17, 56 and 172. Article 17, entitled Protection of
Physical and Mental Integrity, asserts that “Everyone has the right to life and the
right to protect and improve his/her corporeal and spiritual existence”. Article 56:
The Health Services and Environmental Protection Department asserts that
“everyone has the right to live in a healthy and balanced environment”. The
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responsibility for enhancing the natural environment, safeguarding its health, and
preventing pollution is both incumbent upon the State and upon citizens. In
addition, Article 172 must be taken into consideration.

Moreover, this study will be governed by Law No. 5996 and Food Safety. The
purpose of the regulation is to ensure the safety of services, health, food and feed,
and related official controls. The legislation establishes obligations for food
businesses and provides mechanisms through which authorities can inspect
establishments and intervene when food safety requirements are violated.is
therefore not limited to regulating commercial activity. It also functions as an
instrument through which the State fulfils its broader responsibility to protect
public health. The legal framework of this study addresses administrative
authorities and their responsibilities, which include conducting official controls,
inspections, and sampling; monitoring food establishments; and taking
administrative measures when violations are detected. The effectiveness of this
administrative system is particularly significant given that food-related violations
can occur at various stages of the food chain spanning production, transport,
storage, and wholesale and retail activities.

Food Safety

The definition of safety food requires scientific and legal explanations to
determine whether food is safe. This means that the food does not pose a danger to
human health, is ready for consumption and complies with legislation (Enver
Kasli, 2023). The Turkish food safety system is comprised of a series of legislative
provisions that govern various aspects of the food production, processing,
distribution, sale, inspection, labelling, hygiene, and traceability of food products.
These legislative measures are designed to ensure the safety of food throughout its
production and distribution chain, and the implementation of these measures at
each stage is mandatory. The primary legislation in this regard is Law No. 5996 on
Veterinary Services, Plant Health, Food and Feed, which establishes significant
regulations pertaining to food safety and official controls.

Certain criteria are taken into account to determine safe food. In determining
whether the food is safe; production stages, label information and health warning
information, and daily normal usage conditions by people are taken into
consideration (Erkmen, 2010). According to VETERINARY SERVICES, PLANT
HEALTH, FOOD AND FEED Law No. 5996, the safety of food is determined by
a comprehensive evaluation of its potential risks. The assessment considers the
immediate, short-term, and long-term possible effects on the health of the
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consumer, including the potential impact on future generations, the possible
cumulative toxic effects, and the special health sensitivities of particular consumer
groups.

The system of food safety in the Republic of Turkey is thus founded on a
combination of preventive regulation, administrative supervision, and criminal
enforcement (Enver Kasli, 2023). The enforcement of food laws is an activity that
requires technical knowledge and expertise. The enforcement of food legislation
demands a sophisticated understanding of technical and specialized knowledge,
with a core emphasis on the principles and practices of food engineering science.
It can thus be concluded that the fundamental principles of food law enforcement
are unique to the specific field of activity in which they are employed. (Enver
Kasli, 2023).

The Offence of Trading in Spoiled or Altered Food

safety Food is a matter concerning In Tiirkiye, the protection of individuals,
health, and fundamental rights. Consequently, ensuring safety food is a
constitutional obligation that extends beyond the mere establishment of
administrative and technical regulations regarding food production and
distribution. The commitment to ensuring food safety is viewed through a
constitutional framework that mandates the State to protect public health,
safeguard consumer rights, and take necessary measures against practices that
could threaten societal safety and the health of citizens. The Constitution is the
supreme legal framework that governs the protection of fundamental rights and
freedoms, as well as the relationship between the state and its citizens. Article 17
mandates the protection of the right to life and the physical and spiritual integrity
of the individual. Constitutional protection regarding food safety extends beyond
the right to health to encompass consumer protection. Article 172 is indeed
dedicated to consumer protection, stipulating that the State shall take the necessary
measures to protect consumers and promote their rights.

In order to explain the offence of trading in spoiled or altered food, it is first
necessary to distinguish between spoiled and altered food, and to define each.
According to VETERINARY SERVICES, PLANT HEALTH, FOOD AND FEED
LAW No. 5996, both spoiled and altered food are considered to be unsafe food.
The placing of unsafe food, food contact materials and substances on the market is
prohibited. Food that poses a danger to human health and is not suitable for
consumption is considered unsafe. However, the definition of spoiled food is refer
“food involves any change which renders food unacceptable for human
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consumption and may result from a variety of causes. It is often difficult to decide
when a food is spoiled” (S. J. Forsythe & P. R. Hayes , 1998). In addition, the
altered or adulterated term food refers to human-made intervention in the first
place, which has been define in simple terms “food which has been interfered with
and which bears characteristics beyond its specification limits as opposed to
authentic food which is genuine and is what it purports to be. In all cases,
adulteration problems involve debasing the food stuff in some way to produce a
cheaper imitation product, which differs from that specified or implied” (S. Sumar;
H. Ismail, 1995). spoiled or altered food went through several processes, such as
production, possession for sale, supply, sale, marketing or placing on the market,
storage, transportation, and mislabeling or alteration. Legal interest is not solely
focused on the economic interests of individual consumers. Instead, the provision
primarily aims to safeguard human life and health by protecting against dangerous
food products. However, Article 186 does not criminalize every violation of food
regulations, or require food to be spoiled or altered in a way that could endanger
human life or health.

Furthermore, the constitution, administrative law and criminal law are
interdependent and aim to protect food safety as a multifaceted responsibility. The
constitution provides the basis for protecting public health and consumer rights.
The administrative and supervisory authority is responsible for inspecting and
supervising products, withdrawing unsafe products and taking the necessary
measures to prevent them from reaching consumers. Criminal law is an important
tool for addressing the most serious offences, imposing responsibility and issuing
penalties when the elements of a crime are present.

Moreover, criminal acts that infringe the fundamental rights of individuals as
set out in the Constitution, there is an interdependent relationship between the
Constitution and criminal law. To illustrate this, consider the context of trafficking
spoiled or adulterated food. In such cases, criminal law cannot be considered to
operate in isolation from the values and interests protected by the Constitution.
When an individual produces, sells, distributes or markets spoiled or adulterated
food while knowing it is unfit for consumption or does not comply with legal
standards, this may be more than an administrative violation. Depending on the
nature of the act, the resulting harm, and the legal circumstances, the act may be
considered an infringement on the interests that the State seeks to safeguard. The
state's primary interests to be safeguarded are, in order of importance, human
health, safety and consumer protection.

121



Uluslararasi Gida Hukuku Sempozyumu - Tam Metin Bildiri Kitabt

Elements of the Offence

To understand the criminal nature of trading spoiled or altered food, the actus
reus and means rea elements of the crime must be clarified, as must the causal
relationship. According to panel law, the crime must fall within the scope of the
legal text relating to food. Secondly, the product in question must be spoiled or
altered. Thirdly, the condition of the product must endanger life or health. Finally,
the accused must have engaged in one of the specific behaviors set out in the text,
namely supply, sale or possession. The elements of the offence refer to the
prohibited external behavior that constitutes the criminal act. Article 186 explicitly
criminalizes the sale, supply or possession of spoiled or altered food or drink if the
specified health risk is met.

as a result, for the "men’s rea" (mental element) of the crime, there is a
distinction between the offense of trading in spoiled food and the offense of trading
in altered food. In the former case, food may become spoiled unintentionally,
whereas the act of adulteration cannot be considered unintentional. Since the
"men’s rea" differs, the two offenses are distinct in terms of their constituent
elements. It follows that the Turkish legislator ought to have addressed these two
crimes in separate articles within the Penal Code.

However, production requires more precise analysis since this term is not
included in the list of prohibited actions in Article 186. Nevertheless, a person who
manufactures or prepares unsafe food with the intention of selling it and then sells,
supplies or possesses it may fall under this law. However, the legal responsibility
for food safety is distributed across the food supply chain. Producers, importers,
distributors, retailers, and other food businesses have different responsibilities
depending on their position and activities. While the criminal responsibility for
such offences lies with the producers, retailers and wholesalers. The producers in
particular play a pivotal role due to their control over the initial production process,
including the ingredients, hygiene standards, storage, processing and labelling of
the product. The legal responsibility for compliance with these regulations also lies
with the sellers and retailers. In instances where a retailer sells or possesses food
that falls under the provisions of Article 186, the retailer may be subject to the
penal code.

State Protection for Digital Food Commerce under Constitutional
Obligation

The Constitution of the Republic of Turkey states that the state is responsible
for implementing the legal framework for the production, distribution and sale of
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food products. Article 17 protects individual rights, while Article 56 establishes the
state's responsibility to ensure public health. At the same time, Article 172
emphasizes consumer protection. However, the constitution clarifies the state's
general responsibility in the food sector, and its legislation determines the practical
obligations. Consequently, the constitutional obligations are implemented through
Law No. 5996, the Penal Code and administrative control. Consequently, the
development of digital food commerce raises additional questions about the
practical implementation of legislation. However, from a constitutional
perspective, since the legislation provides a legal framework for traditional trade
processes through administrative mechanisms, the central question is whether the
legislation and traditional administrative mechanisms can be applicable to digital
food commerce.

Moreover, the process of industrialization has been characterized by a dual
approach, encompassing the pursuit of economic efficiency and the establishment
of a social order. This has been accompanied by a demand for rational measures,
particularly in agriculture. Clearly, the platforms in question are both commercial
and digital. Furthermore, the transactions in question are both financial and
gastronomic. It is also evident that these transactions are both commercial and
digital, or alternatively, habitual and direct. While these techniques provide
consumers with increased satisfaction and access to a wider range of products in
the domestic market, they also present additional challenges and constraints.

However, one of the primary challenges in this matter is the determination of
the optimal distribution of assets across a diverse range of entities. In the context
of the commercial sector, this is a relatively straightforward task. However, it is
important to note that the process of determining the distribution of assets among
multiple entities can be challenging, particularly in cases where the entities in
question are not well-known or have a limited customer base. In the context of
online transactions, the number of transactions conducted through e-commerce
platforms is of particular interest. This number is indicative of the extent to which
consumers are adopting digital payments, as well as the popularity of e-commerce
among consumers. It also provides insights into the effectiveness of promotional
strategies employed by e-commerce platforms. This process of categorization
engages difficulties in terms of the identification of the appropriate authority for
the management of the subject in question, due to the absence of a uniform system
of classification. It is evident that the female subjects in this study have
demonstrated a lack of physical activity, as evidenced by their failure to achieve
the recommended levels of physical activity. This is further compounded by their
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suboptimal nutrition, as evidenced by their low intake of fruits and vegetables. It
is noteworthy that the female subjects in this study have not achieved the
recommended levels of physical activity, and their low intake of fruits and
vegetables is a contributing factor.

Moreover, the necessity of establishing a foundation for the production of
goods and services that is not subject to the influence of market forces. In order to
achieve this objective, it is essential to consider the potential of establishing a
platform for the facilitation of trade, with the aim of ensuring the availability of
goods and services to consumers at a reasonable price. As previously stated, the
effectiveness of the drugs, the accuracy of the images, and the reliability of the
measurements may be questionable. Additionally, the claims pertaining to health
may be unfounded. It is imperative to priorities the safety of the female population
in the context of the digital environment. Consequently, Food products can be at
risk during delivery due to factors such as temperature control, transit time,
packaging methods and hygiene standards. Since different types of food require
specific temperatures, food safety obligations must extend beyond the kitchen or
production facility and cover the entire process that food undergoes before
reaching consumers.

thus, traditional inspections usually look at specific places like restaurants,
supermarkets, and food production facilities. But the digital world is changing,
which creates new problems for official inspection and regulatory processes.
Online platforms can host thousands of food-related businesses. Some of these
don't have a big physical presence that consumers or regulatory bodies can see. So,
the right people need to set up good digital systems to check companies selling
food online and make sure they meet the right safety rules.

However, the digital environment also creates challenges for official
inspection and enforcement. Traditional inspections generally focus on identifiable
physical establishments such as restaurants, supermarkets, and food production
facilities. Online platforms can, however, bring together thousands of food
businesses, some of which may operate with limited physical visibility to
consumers and regulators. Authorities therefore need effective digital monitoring
mechanisms capable of identifying businesses offering food products online and
ensuring that those businesses comply with applicable food safety requirements.

Furthermore, from a legal perspective, the expansion of digital food commerce
raises an important question concerning the responsibility of platform operators. A
platform may argue that it merely provides technological infrastructure connecting
restaurants with consumers and therefore should not be considered responsible for

124



Uluslararas1 Gida Hukuku Sempozyumu - Tam Metin Bildiri Kitabt

the safety of food sold through its service. Nevertheless, where a platform
exercises significant control over listings, advertising, ordering, payment, delivery,
or consumer information, questions may arise concerning the extent of its
obligations to prevent unlawful or dangerous food practices. This issue requires a
careful distinction between the liability of the food business that produces or sells
the food and the responsibilities of an intermediary platform.

Additionally, the emergence of online food commerce does not eliminate
existing food safety obligations; rather, it creates new circumstances in which those
obligations must be effectively implemented. The criminal provisions concerning
dangerous food, including Article 186 of the Turkish Penal Code, may also become
relevant where the statutory elements of the offence are satisfied. The development
of food distribution via digital platforms has raised legal questions and debates
concerning the ability of these platforms to prevent the sale of illegal or hazardous
food products, and their obligations regarding the trading safety food. This
situation necessitates precise legal definitions of responsibilities between food
establishments, where food originates or is produced, and digital platforms acting
as intermediaries. This consequently highlights the need to define the state role in
consumer protection, as mandated by the constitution, and the mechanisms
employed by the state to verify and inspect food safety. This highlights the
importance of ensuring that technological innovation does not create regulatory
gap that allow unsafe foods to reach consumers more rapidly than they can be
effectively monitored. Therefore, while the regulatory framework must continue
to adapt to the diversity of the digital food sector, it must also remain steadfast in
its core objective of protecting public health.

Conclusion

Turkish legislation was developed around traditional food, while digital platforms
have created a more complex environment. This legislation did not provide a
framework for digital food processing, and the absence of analysis for digital
processes will result in insufficient legislation to be included under the panel code.
The action of authority must be in accordance with the regulations that organize
the food legislation. However, in the absence of legislation that obliges the state to
implement such regulations, there will be an increase in the offence of trading in
spoiled or altered food. Moreover, the absence of adequate analysis and regulation
will engender a discrepancy between the authority responsible for implementing
roles and modern society.
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Furthermore, the Turkish legislator should revive the governed of the regulation
on the new era of food supply in the food industry, The development of online food
delivery services requires careful examination of the responsibilities of restaurants,
food producers, digital platforms, and delivery providers. the legal framework
should distinguish between the responsibilities of food businesses, intermediary
platforms, and delivery providers, while ensuring that no relevant stage of the
supply chain escapes appropriate supervision. Moreover, The Turkish legislator
ought to have addressed these two crimes. The trade in spoiled and altered food
must be covered by separate articles within the Penal Code.
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Ozet

5237 sayili Tirk Ceza Kanunu’nun (TCK) 186. maddesi, kisilerin hayatini ve
sagligin tehlikeye sokacak bicimde bozulmus veya degistirilmis yenilecek ya da
icilecek seylerin satilmasini, tedarik edilmesini ve bulundurulmasini
cezalandirmaktadir. Ogretide sucu somut tehlike sucu olarak nitelendiren gériisler
bulunmakla birlikte son donem c¢alismalar elverislilik sugu nitelendirmesine
yonelmistir. Yargitay ise tipolojik bir tercih agiklamaksizin mevzuattaki sinir
degerin asilmasii yeterli gérmemekte, iiriiniin tehlikeliliginin uzman raporuyla
ayrica belirlenmesini aramaktadir. Calisma, doktriner analiz ve Yargitay
kararlarinin nitel incelemesi yoluyla tehlike unsurunun niteligini ve bu unsurun
hangi parametrelerle kurulacagini incelemektedir. Bulgular, somut tehlike
goriisiiniin icerik itibariyla su¢ konusunun tehlikeliligini esas aldigini, Yargitay’a
atfedilen somut tehlike nitelendirmesinin Ceza Genel Kurulu kararlarinda kars1 oy
gerekeelerine ait oldugunu ve uzman raporunun aranmasinda istikrar bulunmakla
birlikte raporun yeterliligine iliskin standardin kararlar arasinda farklilastigini
gostermektedir. Caligma, sugun soyut tehlike suglarinin nitelikli bir alt tiiri olan
elverislilik sugu oldugunu ve elverisliligin bilimsel verilere dayanan, ancak hakim
tarafindan kurulan normatif bir yargi oldugunu savunmaktadir. Buna gore
tehlikelilik ortalama dayamikliliktaki tiiketici esas alinarak belirlenmeli, simir
degerin asilmasi tek basina mahkumiyete yetmemeli ve 5996 sayili Kanun’daki
idari karineler ceza muhakemesine tasinmamalidir.

Anahtar Kelimeler: TCK m. 186, elverislilik sucu, tehlikelilik, bilirkisi, 5996
sayil1 Kanun, gida ceza hukuku

Abstract

Article 186 of Turkish Penal Code No. 5237 criminalises selling, supplying or
possessing food or drink that has deteriorated or been adulterated in a manner
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endangering human life and health. While part of the legal literature classifies the
offence as a concrete endangerment offence, recent studies have turned towards
classifying it as a suitability offence (Fignungsdelikt). The Court of Cassation,
without expressing a typological preference, does not regard the mere exceedance
of a regulatory limit value as sufficient and requires the dangerousness of the
product to be established separately by an expert report. Through doctrinal analysis
and a qualitative examination of Court of Cassation decisions, this study
investigates the nature of the danger element and the parameters by which it is to
be established. The findings show that the concrete endangerment view in
substance relies on the dangerousness of the object of the offence; that the concrete
endangerment classification attributed to the Court of Cassation derives from
dissenting opinions in decisions of its Criminal General Assembly; and that,
although expert reports are consistently required, the standard for their sufficiency
varies between decisions. The study argues that the offence is a suitability offence,
a qualified subtype of abstract endangerment offences, and that suitability is a
normative judgement based on scientific data but made by the judge. Accordingly,
dangerousness should be assessed by reference to the consumer of average
resilience, the exceedance of a limit value should not on its own suffice for
conviction, and the administrative presumptions of Law No. 5996 should not be
transposed into criminal proceedings.

Keywords: Article 186 of the Turkish Penal Code, suitability offence,
dangerousness, expert witness, Law No. 5996, food criminal law
Giris

Gida giivenligi, uluslararasi insan haklar1 hukukunda gida hakkindan tam
yararlanmanim &n kosulu olarak kabul edilmektedir (Tiirkiye insan Haklar1 ve
Esitlik Kurumu [TIHEK], 2026). I¢ hukukta bu korumanin anayasal dayanag,
saglik hakkini diizenleyen Anayasa m. 56 ile tiikketicinin korunmasi diizenleyen
Anayasa m. 172'dir. Ceza hukuku bu korumada son bagvurulan aractir, zira gida
hukukuna iliskin aykirtliklarin bityiik boliimii idari yaptirima baglanmistir (Boz,
2023). Tirk Ceza Kanunu (TCK) m. 186 ve 5996 sayili Kanun m. 40/1-a, ceza
normunun uygulanma smirint gidanin kisilerin hayatin1 ve sagligini tehlikeye
sokacak nitelik tagimasi lizerinden kurmaktadir (Tiirk Ceza Kanunu [TCK], 2004,
m. 186; Veteriner Hizmetleri, Bitki Sagligi, Gida ve Yem Kanunu [5996 sayili
Kanun], 2010, m. 40/1-a; Gida, Tarim ve Orman Alaninda Bazi Diizenlemeler
Yapilmas1 Hakkinda Kanun [7255 sayili Kanun], 2020, m. 30). Tehlike unsuru
boylece idari aykirilik ile sug¢ arasindaki ayrimu belirler. Bir sug tipinin tehlike
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suclan icinde hangi kategoriye yerlestirildigi de tipikligin sartlarim1 ve hakimin
arastirma yiikiimliiliigiiniin icerigini etkiler (Bulut, 2025).

Bu unsurun niteligi konusunda &gretide uzlasi bulunmamaktadir. Bir grup
yazar sucu somut tehlike sucu olarak nitelendirmektedir (Ozbek, 2019; Ozen,
2008). Buna karsilik bir grup yazar elveriglilik sugu nitelendirmesini
savunmaktadir (Maden, 2019; Bulut, 2025; Bulut, 2026; Yoldas, 2023). Yargitay
ise sugu genel olarak bir tehlike sugu saymakla yetinmekte, uygulamada iiriiniin
tehlikeli olup olmadigint uzman kurum raporuna sormaktadir. Nitelendirme
soyutlastikca ispat yiikii hafiflemekte ve ceza normunun uygulama alani idari
aykiriliga yaklagsmaktadir. Normatif yargi teknik rapora birakildiginda ise hukuki
nitelendirme fiilen bilirkisiye devredilmektedir.

Bu belirsizlik karsisinda ¢aligma iki arastirma sorusuna cevap aramaktadir.

1.  “Kisilerin hayatin1 ve saghigini tehlikeye sokacak bigimde” ibaresi
fiili mi, yoksa sugun konusunu mu niteler ve bu tercih tehlike suclari
tipolojisinde neye karsilik gelir?

2. Elveriglilik yargisi hangi parametrelerle kurulur ve mevzuattaki
sinir degerin agilmasi bu yargida hangi agirliga sahiptir?

Calismanin katkisi, Yargitay'a atfedilen somut tehlike nitelendirmesinin
kaynaginin tespitinde, 5996 sayili Kanun'daki tehlike, risk ve giivenilir olmayan
gida kavramlariin ceza normunun yorumuna etkisinde ve elverislilik yargisinda
hakim ile bilirkigi arasindaki is boliimiiniin belirlenmesinde aranmalidir.
Calismada once normatif ¢erceve ve ictihat bulgular1 sistematik sekilde ele
almmakta, ardindan bu bulgular tartisma i¢inde degerlendirmeye tabi
tutulmaktadir.

1. Tehlike Unsuruna iliskin Normatif Cerceve ve Bulgular

1.1. TCK m. 186'nmin Maddi Unsuru ve idari Yaptirrm Alanindan Ayrilmasi

TCK m. 186/1, “Kisilerin hayatin1 ve sagligini tehlikeye sokacak bigcimde
bozulmus, degistirilmis her tiir yenilecek veya icilecek seyleri veya ilaglar1 satan,
tedarik eden, bulunduran kimseye” hapis ve adli para cezasi dngdrmektedir.
Ibareden sonra virgiill bulunmamasi ve ibarenin fiilleri degil “bozulmus,
degistirilmis” sifatlarini izlemesi, tehlikeye sokma niteliginin sugun konusuna ait
olduguna isaret eder (Maden, 2019; Yoldas, 2023). Madde gerekgesi de yenilecek
veya icilecek seylerin ya da ilaglarin bu bigimde bozulmus veya muhteviyatinin
degistirilmis olmasini aramaktadir (gerekge metni i¢in bkz. Yargitay Ceza Genel
Kurulu [CGK], 2018, E. 2015/1190, K. 2018/274). Yargitay da bu nitelikteki
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yenilecek seylerin su¢un konusunu olusturdugunu agikca belirtmektedir (Yargitay
20. Ceza Dairesi [CD], 2020, E. 2019/3504, K. 2020/3876). Miilga 765 sayili
Kanun doéneminde sug, saticinin miisteriye tehlikeyi haber vermeksizin satis
yapmasina baglanmisti. 5237 sayili Kanun bu sarta yer vermemis, alicinin bilgisini
onemsiz hale getirmistir. Tipiklik bakimindan belirleyici olan bdylece alici ile
satic1 arasindaki iliski degil, iiriiniin kendisidir (Ozen, 2008).

TCK'nmn aym boliimiinde yer alan m. 185 ile karsilastirma bu yorumu
desteklemektedir. Madde 185/1, yenilecek veya igilecek seylere zehir katarak veya
baska suretlerle bunlar1 bozarak kisilerin hayatini ve sagligin1 “tehlikeye diistiren”
kimseyi cezalandirir (Ozbek, 2019). Bu hiikiimde tehlike, konuya miidahale eden
hareketin neticesi olarak formiile edilmistir ve 6gretide su¢ somut tehlike sucu
kabul edilmektedir (Ozbek, 2019; Demircan, 2020). Madde 186'da ise hareket
konuya miidahale degil, konunun dolasima sokulmasidir ve tehlike, hareketin
neticesi olarak degil konunun niteligi olarak tanimlanmistir (Bulut, 2026). iki sugu
birbirinden ayiran sey bu nedenle tehlikelilik sartinin kendisi degil, hareketin tiirii
ve tehlikenin baglandigi unsurdur. Dogal nedenlerle bozulmada m. 185'in degil,
kosullart1 varsa m. 186'min uygulanacaginin kabul edilmesi de bu ayrimin
sonucudur (Ozbek, 2019).

Sugun konusu, her tir yenilecek veya igilecek sey ile ilagtir ve madde
basligindaki “gida” ifadesi lafzin disina ¢ikilmasina imkan vermez (Maden, 2019).
Ceza Genel Kurulu'na gore bozulmanin kendiliginden veya disaridan miidahaleyle
meydana gelmesi arasinda fark yoktur, kisilerin hayatini veya sagligini tehlikeye
diisiirmeyen {irlinde ise su¢ olusmaz (Yargitay CGK, 2018, E. 2016/1096, K.
2018/123). Tehlikelilik sartinin iglevi m. 185'ten ayirmak degil, siite su katilmasi
veya baska bir hayvan etinin karistirilmasi gibi sagliga zararli olmayabilen halleri,
baska bir ifadeyle idari aykirilik ve dolandiricilik alanini tipiklikten ayiklamaktir
(Bulut, 2026). Satma, tedarik etme ve bulundurma se¢imlik hareketlerdir. Resmi
izne dayali meslek ve sanatin icrasina iliskin nitelikli hal (m. 186/2) ise dar
yorumlanmaktadir (Yargitay CGK, 2018, E. 2016/1096, K. 2018/123; Yargitay 20.
CD, 2018, E. 2017/2178, K. 2018/2244; Bulut, 2026).

Kamu sagligmin korunmasi tehlikenin niifusun tamamina yonelmesini
gerektirmez; belirsizlik tehlikeye maruz kalan kisilerin sayisina degil kimligine
iliskindir. Ogretide tehlikeliligin ortalama dayanikliliktaki birey esas alinarak
belirlenecegi, iiriin belirli bir gruba dzgiillenmigse o grubun ortalamasinin esas
almacagi kabul edilmektedir (Demircan, 2020; Bulut, 2026). Bebek mamalar1 veya
yaslilara yonelik irlinler bu nedenle o grubun &zellikleri bakimindan
degerlendirilir. Tiiketicinin biinyesinden kaynaklanan bireysel hassasiyet tek
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basima tipikligi kurmaz. Uriiniin belirli kisilere yoneltilmesi halinde ise kamu
sagligina degil belirli kisilere karst bir fiil s6z konusu olur.

Son tiiketim tarihi bakimindan Etiketleme YOnetmeligi bu tarihi
mikrobiyolojik agidan kolay bozulabilen gidalara 6zgiilemekte, diger gidalar icin
tavsiye edilen tiiketim tarihini 6ngoérmektedir (Tiirk Gida Kodeksi Gida Etiketleme
ve Tiketicileri Bilgilendirme Yonetmeligi [Etiketleme Yonetmeligi], 2017, m.
4/2-v, bb, m. 27/1). Yargitay, son tiiketim tarihi ge¢mis siitiin tiikketilmesiyle iki
yasindaki ¢ocugun yaralandigi olayda m. 186'nin degerlendirilmemesini bozma
nedeni saymustir (Yargitay 12. CD, 2014, E. 2013/18698, K. 2014/9759). Ogretide
bu iirlinlerin satisa sunulmasinin kural olarak somut tehlike olusturacagi da ileri
stirtilmiistiir (Demircan, 2020).

Ceza normu, 5996 sayili Kanun'un kademeli yaptiim sistemi iginde
konumlanmaktadir. Gida kodeksine aykirilik idari para cezasina baglanmis,
iirlinlin insan saglig1 igin risk olusturmasi halinde toplatma ongoriilmiistiir (5996
sayili Kanun, 2010, m. 21/5, m. 40/1-d). Taklit ve tagsiste idari para cezasi esastir,
fiilin ii¢ y1l i¢inde ikinci kez tekrar1 halinde ise adli para cezasi ve sektérden men
devreye girer (5996 sayili Kanun, 2010, m. 40/1-1). Kisilerin hayatini ve sagligini
tehlikeye sokacak gidalari iireten, ithal eden veya kendi adina piyasaya arz eden
gida isletmecileri ise hapis ve adli para cezasiyla cezalandirilir. Hiikmiin
degisiklikten onceki metni TCK'ya yollama yapmaktayd: (Ozbek, 2019). Suga
gecis boylece iki ayr1 mantiga dayanmaktadir. Madde 40/1-I'de gecisi aykiriligin
tekrarr, m. 40/1-a ve TCK m. 186'da ise gidanin tehlikeliligi belirlemektedir.
Madde 40/1-a “bozulmus, degistirilmis” sartin1 aramaz ve faili gida isletmecisiyle
sinirlar. Ogretide gida isletmecileri bakimindan bu hiikmiin, diger failler
bakimindan m. 186'nin uygulanacagi belirtilmektedir (Bulut, 2026). Bakanlik
prosediirii ise m. 40/1-a'y1 tehlikeye diisiirecek sekilde bozulmus ve degistirilmis
gidalara iliskin bir hiikiim olarak aktarmakta ve iki normun formiiliinii birbirine
karigtirmaktadir (Tarim ve Orman Bakanligi, 2023, md. 5/j-2). Sugtan dolay1
yaptinm uygulanamayan hallerde kabahat yaptirimi devreye girer (Kabahatler
Kanunu, 2005, m. 15/3; Maden, 2019). Yargitay da insan sagligina zararl oldugu
belirlenen et bakimindan m. 186'min, zararsiz oldugu belirlenen et bakimindan ise
5996 sayili Kanun m. 21/5 ve m. 40/1-d'nin uygulanmasi gerektigini belirtmektedir
(Yargitay 10. CD, 2021, E. 2021/1971, K. 2021/10415; Yargitay 20. CD, 2020, E.
2019/5270, K. 2020/2256).
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1.2. Yargitay Uygulamasinda Tehlike Unsurunun Ele Alinis1

Ceza Genel Kurulunun c¢ogunluk gerekgeleri tipolojik bir tercih
icermemektedir. Kurul sucu “bir tehlike sugu” olarak nitelendirmekte, kisilerin
hayat1 veya sagliginin tehlikeye diismiis olmasini yeterli gormektedir (Yargitay
CGK, 2018, E. 2016/1096, K. 2018/123). Doktrinde Yargitay'in sugu somut tehlike
sucu olarak kabul ettigi belirtilmekte ve dayanak olarak Kurul'un 2018/328 sayili
karar1 gosterilmektedir (Bulut, 2025). Kararin tam metninde ilgili pasaj,
cogunlugun ret kararina katilmayan iiyenin karsi oy yazisinda yer almaktadir
(Yargitay CGK, 2018, E. 2015/1191, K. 2018/328, kars1 oy). Aymi ifade 2018/274
sayili kararda da kars1 oy gerekcesinde gegmektedir. Kabakta kodeks sinirlarimin
iizerinde pestisit kalintis1 saptanan bu olayda ¢cogunluk yalnizca idarenin davaya
katilma hakkini incelemistir (Yargitay CGK, 2018, E. 2015/1190, K. 2018/274,
karst oy). Bu nitelendirme her iki kararda da c¢ogunluk gerekgesinde yer
almamaktadir.

Daireler iki asamali bir denetim uygulamaktadir. Ik asamada analiz raporuyla
bozulma veya mevzuata aykirilik saptanmakta, ikinci asamada {irlintin kisilerin
hayatim1 ve sagligini tehlikeye sokacak nitelikte olup olmadig1 uzman kisi veya
kurumdan ayrica sorulmaktadir. Kuru incir ve kayisida yasal limitlerin iizerinde
hidrojen peroksit saptanmasi, hazir yemegin yag asitleri kompozisyonu
bakimindan kodekse aykirilig1 ve alkollii igkinin mevzuat limitlerini agmas, ikinci
asama tamamlanmadan mahkumiyet i¢in yeterli goriilmemistir (Yargitay 20. CD,
2017, E. 2016/2692, K. 2017/4974; Yargitay 20. CD, 2018, E. 2017/6187, K.
2018/1567; Yargitay 20. CD, 2020, E. 2019/3504, K. 2020/3876; Yargitay 10. CD,
2020, E. 2019/7178, K. 2020/909; Yargitay 20. CD, 2017, E. 2016/2442, K.
2017/4678; Yargitay 20. CD, 2017, E. 2015/14333, K. 2017/4407). Yetersiz
bilirkisi raporuna dayanilmasi da bozma nedeni sayilmis, Adli Tip Kurumu veya
uzman bir kurumdan rapor alinmasi istenmistir (Yargitay 10. CD, 2022, E.
2021/9992, K. 2022/6033; Yargitay 10. CD, 2020, E. 2019/6610, K. 2020/2830;
Yargitay 10. CD, 2023, E. 2023/1661, K. 2023/2753).

Raporun igerigine iliskin standart ise kararlar arasinda farklilagmaktadir.
Pestisit kalintili portakallara iligkin kararda bilirkisi, iiriiniin tiiketiminin insan
sagligin1 olumsuz etkileyebilme potansiyeline sahip oldugunu belirtmis, Daire bu
tespiti yeterli gormeyerek iirliniin tespit edilen miktarlar itibariyla tehlikeli olup
olmadig1 konusunda yeni rapor alinmasim istemistir (Yargitay 20. CD, 2017, E.
2017/6095, K. 2017/7218). Hidrojen peroksit saptanan bagka bir olayda ise Adli
Tip Kurumu, {iriiniin tiiketilmesi halinde bireysel farkliliklara gore degisen bir
hastaliga yol agmasinin beklenecegini ve tiiketecek kisilerin sagligini tehlikeye
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sokacagini belirtmistir. Daire, miktara iliskin bir degerlendirme aramaksizin bu
ifadeyi sugun siibutu i¢in yeterli saymustir (Yargitay 10. CD, 2021, E. 2021/5089,
K. 2021/7674). 1lk kararda tehlikelilik yargis1 miktara dayali veriye baglanmus,
ikincisinde ise uzman kurumun sonuca iliskin ifadesi yeterli sayilmistur.

Tehlikelilik saptanamadiginda fiil bagka normlara yonlendirilmektedir. Baska
bitkisel yaglar karigtirilarak zeytinyagi olarak satilan iiriinde saglik tehlikesi
bulunmadigindan fiil dolandiricilik sayilmistir (Yargitay 10. CD, 2019, E.
2016/3208, K. 2019/7433). Tehlikelilik saptandiginda ise igtima sorunu
dogmaktadir. Sahte damacana su satisinda dolandiricilik ile m. 186 arasinda gercek
ictima kabul edilmis, kagak icki ve kacak cay olaylarinda kacakeilik suglariyla,
toplu zehirlenme olayinda ise taksirle yaralama ile ayr1 ayri hiikiim kurulmustur
(Yargitay 15. CD, 2017, E. 2014/22919, K. 2017/7476; Yargitay 7. CD, 2021, E.
2019/1984, K. 2021/6300; Yargitay 10. CD, 2020, E. 2019/6610, K. 2020/2830;
Yargitay 10. CD, 2023, E. 2023/1661, K. 2023/2753; fiilin tekligi gerekcesiyle
elestiri icin bkz. Bulut, 2026). Bitkisel macunda sildenafil saptanan olayda Adli
Tip Kurumu raporu maddenin varligini belirtmis, sagliga zarar verici etkiyi
mahkeme degerlendirmis, Daire de sug vasfini isabetli bulmustur (Yargitay 10.
CD, 2023, E. 2023/5792, K. 2023/10937). Metanol zehirlenmesine iligkin giincel
bir kararda ise Adli Tip Kurumu raporunun numuneleri dogrudan “186. madde
kapsaminda” olan ve olmayan seklinde nitelendirdigi goriillmektedir (Yargitay 12.
CD, 2026, E. 2026/2418, K. 2026/3020).

Bulgular, Yargitay'in terminolojide belirsiz oldugunu, uzman raporu aranmast
bakimindan ise istikrarli bir uygulama sergiledigini gostermektedir. Daireler belirli
bir kisinin tehlikeye girdigini aramamakta, mevzuata aykirihigi da yeterli
saymamaktadir. Buna karsilik raporun miktara dayali veri mi, yoksa yalnizca
sonuca iliskin bir ifade mi igermesi gerektigi konusunda kararlar arasinda bir
ayrilik bulunmaktadir.

2. Tehlike Unsurunun Dogmatik Niteligi ve ispatina iliskin Tartijma

2.1. Tipolojik Nitelendirme

Somut tehlike suglarinda sugun konusu veya korunan hukuki deger fiilen bir
tehlike durumuna girmelidir ve bu tehlike, netice olarak kastin kapsamina dahildir
(Bulut, 2025). Soyut tehlike sucglarinda ise kanun koyucu belirli bir tehlike
durumunun gerceklesmesini aramaz. Elverislilik sugu bu ikili tasnifin yaninda
bagimsiz {igiincii bir kategori degil, soyut tehlike suclariin nitelikli bir alt tiirii
olarak kavranmalidir. Bu kategori, saf soyut tehlike su¢larmin cezalandirma
alanim1 asir1 genisleten yapisin1 simirlamak amaciyla gelismistir (Bulut, 2025;
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Aygormez, 2021; Demirtag, 2023; Maden, 2019). Kanun koyucu burada da somut
bir tehlike neticesi aramaz, ancak hakimi fiilin tehlike dogurmaya elverisli olup
olmadigini denetlemekle yiikiimlii kilar. Saf soyut tehlike sugunda hakim tehlikeyi
arastirmaz ve tipik hareketin gerceklestigini tespitle yetinir. Elverislilik sugunda
ise hareketin veya konunun tehlike potansiyelinin denetimi tipikligin parcasidir.
Elverislilik suglarini soyut ile somut tehlike arasinda ara bir kategori veya risk sugu
olarak goren goriisler de bulunmaktadir (Balan, 2024; Maden, 2019, dn. 108;
tipolojinin genel gergevesi i¢in bkz. Ersoy, 2020). Ne var ki elverislilik denetimi
bir tehlike neticesi aramadigindan, kategorinin soyut tehlike iginde
konumlandirilmasi neticenin yoklugunu daha tutarli bigcimde agiklamaktadir.

TCK m. 186 bakimindan belirleyici ayrim, konunun tehlikeliligi ile tehlikeli
bir konunun satilmasinin dogurdugu tehlike durumu arasindadir. Mahkeme, satis,
tedarik veya bulundurma ile ayrica bir tehlike durumunun dogup dogmadigini
arastirmaz. Tespit edecegi sey, yenilecek veya icilecek seyin kisilerin hayatini ve
sagligini tehlikeye sokacak nitelikte olup olmadigidir (Maden, 2019). Elverislilik
denetimi m. 186'da hareketin degil konunun niteligi iizerinden yiiriir. Satma
hareketinin tehlike potansiyeli, satilan seyin tehlikeliliginden tiirer. Lafiz ve
gerekce ibareyi konuya baglamakta, Yargitay bu nitelikteki seyleri su¢cun konusu
olarak gormekte ve daireler belirli bir tiiketicinin degil iiriiniin tehlikeliligini
arastirmaktadir. Bu dayanaklar, m. 186/1'in elverislilik sugu oldugu sonucuna
gotiirmektedir.

Somut tehlike goriisii c¢ergevesindeki agiklamalar da igerik itibariyla bu
sonucla ¢elismemektedir. Bu goriiste su¢ somut tehlike sugu sayilmakla birlikte
tipe uygunluk, konunun tehlikeye sokacak bi¢cimde bozulmus olmasina
baglanmaktadir (Ozbek, 2019). Sucun satisla tamamlandig ve tiiketecek kisilerin
sagliginda zarar meydana gelme tehlikesinin bulunmasinin yeterli oldugu da ifade
edilmektedir (Ozen, 2008). Bireylerin bilfiil tehlike altinda bulunmasimin
gerekmedigini belirten bir bagka agiklama ise sugun neticesini {iriinlerin insan
sagligima zarar verecek kapasitede olmasi olarak tanimlamaktadir (Demircan,
2020; Ozen, 2015). Bu metinlerde hakimin tespit edecegi olgu, iiriiniin
tehlikeliligidir. Somut olarak tespit edilen tehlikelilik ile somut tehlike sugu ise
birbirinden farklidir. Tartisma bu yoniiyle kanaatimizce biiyiikk oOlgiide
terminolojiktir ve bu nitelendirmenin Yargitay ictihadindaki tek dayanaginin kars1
oy gerekgeleri olmasi bu sonucu desteklemektedir. Bu nitelendirme yine de pratik
sonuctan yoksun degildir. Bazi yazarlar satisa sunulan iiriin miisteri girmeden
raftan cekilirse tehlikenin dogmayacagini da savunmaktadir (Demircan, 2020).
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Oysa bulundurma da kanuni bir se¢imlik harekettir ve somut tehlike nitelendirmesi
bu hareketin islevini daraltmaktadir.

2.2. Elverislilik Yargisinin Standardi ve Hakim ile Bilirkisi Arasindaki Is
Boliimii

Elverislilik dért asamali bir yargiyla kurulabilir. ilk asamada bozulma veya
degisme laboratuvar analiziyle saptanir. Bu tespitin delil degeri numunenin partiyi
temsil etmesine, sahit numune ayrilmasina ve Ol¢iim belirsizliginin hesaba
katilmasina baglidir. Resmi kontrole iligskin kodeks tebligleri de bu giivenceleri
ongormektedir (Gida ve Yemin Resmi Kontrollerine Dair Yonetmelik, 2011, m.
12/2, 7; Mikotoksin Tebligi, 2025, Ek-1, Ek-2; Bitki Toksinleri Tebligi, 2025, Ek-
1, Ek-2; Perfloroalkil Tebligi, 2025, Ek-1, Ek-2). Smir degerin asilmasi bu
asamada yeterli siiphe olusturabilir, ancak mahkumiyet i¢in tek basina yetmez.
Ikinci asamada tehlike kaynagi ve olasi etki mekanizmasi belirlenir. Ugiincii
asamada Uriiniin tespit edilen miktar, olagan tiiketim kosullar1 ve makul maruziyet
itibartyla zarar dogurmaya bilimsel olarak uygun olup olmadig:1 degerlendirilir.
Giinliik normal kullanim kosullar1, kisa ve uzun vadeli etkiler, birikerek artan
toksik etkiler ve iiriiniin 6zgiilendigi tiiketici grubunun o6zellikleri bu asamada
baglayici olmayan yorum araglaridir (5996 sayili Kanun, 2010, m. 21/1-b, c¢).
Dordiincii asamada hakim, teknik verilerden elverislilik sonucunu ¢ikarir.

Bu yap1 5996 sayili Kanun'daki kavramsal ayrimla uyumludur. Kanun'a gore
tehlike, saglik bakimindan olumsuz etki yaratma potansiyeli bulunan etmendir.
Risk bu tehlike ile siddeti arasindaki fonksiyonel iligkiyi ifade eder. Risk
degerlendirmesi ise tehlikeye maruz kalmanin degerlendirilmesini de kapsar (5996
sayili Kanun, 2010, m. 3/54, 56, 67). Ceza normundaki tehlikelilik, idari anlamdaki
potansiyelden fazlasini, maruziyeti de hesaba katan bir degerlendirmeyi gerektirir.
Portakal kararinda “potansiyel” saptamasinin yetersiz bulunmasi bu farki
yansitmaktadir. Idari diizenleme ayrica karinelere dayanir. Son tiiketim tarihi
geemis gida giivenilir olmayan gida sayilir. Bir partinin bir boliimi giivenilir
degilse, aksi ispat edilmedik¢e partinin tamami da giivenilir olmayan gida kabul
edilir (Etiketleme Yonetmeligi, 2017, m. 27/1; 5996 sayili Kanun, 2010, m. 21/1-
d). Bu karineler ispat yiikiini isletmeciye ylikler ve ceza muhakemesine
tasinmamalidir. Tavsiye edilen tiiketim tarihinin asilmasi ise idari diizeyde dahi
bdyle bir karine dogurmaz.

Saf soyut tehlike modelinde tehlikeliligin idari standarda baglanmasi bu
nedenle m. 186 bakimindan savunulmasi giigtiir. Boyle bir model, sug ile kabahat
arasindaki tercihin tehlikenin tiirline gore yapilabilmesi sebebiyle belirlilik
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bakimindan cazip goriinebilir (Boz, 2023; Maden, 2019). Bununla birlikte idari
standart bir ihtiyat pay1 tasir. Kanun sartlara uygun gidanin dahi yeterli siiphe
halinde kisitlanmasina izin vermektedir. Bakanlik prosediirii de bilimsel belirsizlik
devam ederken zararli etki ihtimaline dayanarak ihtiyati tedbir alinmasim
ongormektedir (5996 sayili Kanun, 2010, m. 21/1-¢; Tarim ve Orman Bakanlig,
2023, md. 10/a, c). Bu yapi idari tedbiri hakli kilabilir, fakat ceza mahkumiyetini
hakli kilmaz, ¢iinkii ceza muhakemesinde bilimsel belirsizlik sanik yararina sonug
dogurur. Ogretideki elestirel bir analiz de risk degerlendirmesinin ceza hukukunda
tehlikenin  icerigini  belirledigini ve  belirsizligin  genisleyebilecegini
gostermektedir (Balan, 2024).

Bilirkisi raporu uzmanlik gerektiren hususlarla smirlidir ve hukuki
degerlendirme igeremez (Ceza Muhakemesi Kanunu [CMK], 2004, m. 67/3;
Bilirkisilik Kanunu, 2016, m. 3/2). Ogretide potansiyel tehlikenin varligmin
bilirkisilerce, doga bilimlerinden elde edilen veri ve tecriibeye dayanilarak tespit
edilecegi belirtilmektedir (Aygormez, 2021; Bulut, 2025). Teknik verilerin tespiti
bakimindan bu goriis isabetlidir. Ancak elverislilik sonucu teknik degil hukuki bir
yargidir ve somut tehlike goriisiinii savunan yazarlar da bu degerlendirmenin
hakime ait oldugunu kabul etmektedir (Ozen, 2008; Ozbek, 2019). Rapor bu
nedenle tehlike kaynagini, miktari, maruziyet senaryosunu ve {iriiniin 6zgiilendigi
tilketici grubunu igermeli, mahkemenin sorulari da bu parametrelere gore
diizenlenmelidir. Sildenafil kararinda mahkemenin maddenin varligma iliskin
rapordan tehlikelilik sonucunu kendisinin ¢ikarmasi muhakemeye uygundur.
Numunenin “186. madde kapsaminda” nitelendirildigi metanol dosyasindaki Adli
Tip Kurumu raporu ve ilk derece hilkkmii ile uzman kurumun sonuca iliskin
ifadesinin siibut i¢in yeterli sayildig1 hidrojen peroksit karar1 ise i boliimiinii
tersine c¢evirmektedir. Bu son karar, portakal kararinda aranan miktara dayali
standartla da bagdagmamaktadir.

2.3. Nitelendirmenin Kast ve i¢tima Bakimindan Sonuglar

Kast, iirliniin yalnizca bozulmus oldugunu degil, hayat ve saglik i¢in tehlikeli
oldugunu da kapsamalidir (Bulut, 2026). Failden her zaman teknik bilgi
beklenemeyeceginden, kanaatimizce lriiniin insanlar1 hasta edebilecegine iliskin
sosyal anlamin kavranmasi yeterlidir. Ogretide, biiyiik alisveris yerlerinde binlerce
iiriiniin tek tek denetiminin gii¢ligii karsisinda bu isletmelerde kastin yoklugunun
kabul edilmesi gerektigi savunulmaktadir (Ozen, 2008). Stok takip teknolojileri
nedeniyle bu kabuliin zayifladigi da ileri siiriilmektedir (Bulut, 2026). Ceza Genel
Kurulu'nun inceledigi pestisit olaymnda ilk derece mahkemesi, ilaci bayinin tarif
ettigi sekilde kullandigini savunan iiretici hakkinda sugun unsurlarinin olugsmadigi
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gerekcesiyle beraat karar1 vermistir (Yargitay CGK, 2018, E. 2015/1190, K.
2018/274).

Madde 185'in aksine m. 186'nin taksirli hali bulunmamaktadir (Ozbek, 2019;
Ozen, 2008). Kastin ispatlanamadigi hallerde m. 186 uygulanamaz. Netice
gergeklesmigse taksirle yaralama veya Oldiirme hiikiimleri, her durumda ise
Kabahatler Kanunu m. 15/3 uyarinca 5996 sayili Kanun'daki idari yaptirimlar
uygulama alan1 bulur. i¢timada da tehlike unsuru ayirici islev goriir. Tehlikelilik
saptanamazsa fiil dolandiricilik veya idari yaptirim alaninda kalir, saptandiginda
ise ictima kurallar1 devreye girer.

Sonug¢

Girig'te yoneltilen birinci arastirma sorusu bakimindan calisma, “kisilerin
hayatin1 ve sagligin1 tehlikeye sokacak bicimde” ibaresinin fiili degil sugun
konusunu niteledigi sonucuna ulagmistir. Bu tercih, tehlike suglar tipolojisinde
somut tehlike suguna degil, soyut tehlike su¢larinin bir alt tiirii olan elverislilik
sucuna karsihk gelmektedir. ikinci arastirma sorusu bakimindan elverislilik
yargisi, analizle saptanan bozulmaya, tehlike kaynagi ile etki mekanizmasina,
tespit edilen miktara, olagan tiiketim kosullarina ve makul maruziyete dayanilarak
kurulur. Bu yargida ortalama dayamkliliktaki tiiketici, tirlin belirli bir gruba
Ozglilenmigse o grubun ortalamasi esas alinir. Mevzuattaki sinir degerin asilmasi
ise yarginin baslangi¢ olgusu niteliginde yeterli siiphe olusturur, mahkumiyet i¢in
tek basina yeterli degildir.

TCK m. 186/1'deki “kisilerin hayatini ve sagligini tehlikeye sokacak bicimde”
ibaresi, lafzi, gerekcesi ve aymi boliimdeki m. 185 ile karsilagtirmali konumu
itibariyla fiile degil sugun konusuna baglanmaktadir. Hakimin tespit edecegi olgu,
yenilecek veya igilecek seyin tehlikeliligidir. Su¢ bu nedenle soyut tehlike
suclariin nitelikli bir alt tiirii olan elverislilik sugudur. Somut tehlike goriisii de
icerik itibartyla ayni olguyu esas alir. Yargitay'a atfedilen somut tehlike
nitelendirmesi ise Ceza Genel Kurulu kararlarinda karsi oy gerekgelerine aittir.
Dairelerin uzman raporu arama pratigi istikrarlidir, ancak raporun miktara dayal
veri mi yoksa sonuca iligkin bir ifade mi igermesi gerektigi konusunda kararlar
ayrilmaktadir.

5996 sayili Kanun'daki kademelenme bu sonucu desteklemektedir. Mevzuata
aykirilik ve tiiketime uygunsuzluk idari yaptirimin, potansiyel tehlike ve risk idari
tedbirin alaninda kalir. Ceza normu ancak iirlinlin tehlikeliligi saptandiginda
devreye girer ve idari diizenlemenin siipheye ve karinelere dayanan araglari ceza
muhakemesine taginmamalidir. Ayn1 formiilii tagtyan m. 40/1-a bakimindan da
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tehlikeliligin ayn1 standartla kurulmasi, iki norm arasindaki sistematik biitiinliigiin
geregidir.

Bu tespitler uyarinca adli uygulamada belirli bir kisinin tehlikeye girdiginin
ispat1 aranmaz ve tehlikelilik, ortalama dayanikliliktaki tiiketici, iiriin belirli bir
gruba 6zgiilenmisse o grubun ortalamasi esas alinarak belirlenir. Sinir degerin veya
son tliketim tarihinin asilmasi tek basina mahkumiyete yetmez ve uzman raporu
alimmadan kurulan hiikiim eksik arastirma nedeniyle bozulmalidir. Rapor tehlike
kaynagini, tespit edilen miktari, olagan tiiketim kosullarini, maruziyeti ve {iriiniin
ozgiilendigi tiiketici grubunu icermelidir. Potansiyele iligskin genel bir saptama da,
uzman kurumun yalnizca sonuca iligkin ifadesi de bu icerigi karsilamaz ve hakimi
baglamaz. Elverislilik sonucu, gerekcede teknik verilere dayanilarak hakim
tarafindan kurulmalidir. Kast {iriiniin tehlikeliligini de kapsamalidir ve sugun
taksirli hali bulunmadigindan kastin ispatlanamadigi hallerde m. 186
uygulanamaz. Tehlikeliligin saptanamadigi hallerde fiil, niteligine gore 5996 sayil
Kanun'daki idari yaptirimlar veya dolandiricilik kapsaminda degerlendirilmelidir.
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Abstract

The growing consumption of sugar-sweetened beverages (SSBs), together
with their association with obesity, diabetes, and other diet-related non-
communicable diseases, has increased interest in fiscal measures that may
influence consumer behaviour and encourage producers to reformulate their
products. In this context, SSB taxation represents a regulatory instrument linking
tax policy with public health objectives. This study examines the legal foundations,
objectives, and limits of such taxation, focusing particularly on the relationship
between the State’s power to tax and its responsibility to protect public health.

The central hypothesis is that a proportionate SSB tax based on sugar
content, if designed in accordance with fundamental principles of tax law and
relevant European Union requirements, may constitute a legally legitimate
preventive public health instrument for North Macedonia. Through doctrinal and
comparative legal analysis, selected European taxation models are examined
against the principles of legality, equality, proportionality, legal certainty, and tax
neutrality.

As SSBs are not covered by a harmonised EU excise duty regime, Member
States retain scope to introduce national fiscal measures, provided that these
measures comply with applicable EU law, particularly the requirements
concerning non-discrimination, the free movement of goods, and State aid.
Drawing on these legal considerations and comparative practices, the study
develops a possible legal model for North Macedonia based on objectively defined
product categories, differentiated tax rates according to sugar content, equal
treatment of domestic and imported products, and effective administrative
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supervision. The analysis suggests that the legal legitimacy and practical
effectiveness of such taxation depend primarily on transparent statutory criteria,
proportionate tax rates, effective enforcement, and consistency with North
Macedonia’s EU integration process.

Keywords: sugar-sweetened beverage tax, public health, tax law, food law,
European Union, North Macedonia.

Halk Saghgimin Korunmas: Amaciyla Sekerli Iceceklerin Vergilendirilmesi:
Avrupa Birligi Uygulamalarina Dayali Olarak Kuzey Makedonya I¢in Bir
Hukuki Model Onerisi

Ozet

Sekerli igecek tiiketiminin artmast ve bu igeceklerin obezite, diyabet ve
beslenmeyle iliskili diger bulasici olmayan hastaliklarla baglantisi, tiiketici
davranigini etkileyebilecek ve iireticileri iiriinlerini yeniden formiile etmeye tesvik
edebilecek mali tedbirlere olan ilgiyi artirmistir. Bu baglamda sekerli iceceklerin
vergilendirilmesi, vergi politikasin1 halk sagligi amagclartyla iliskilendiren bir
diizenleme aracidir. Bu ¢alisma, s6z konusu vergilendirmenin hukuki temellerini,
amaglarimi ve siirlarini, 6zellikle devletin vergilendirme yetkisi ile halk sagligini
koruma sorumlulugu arasindaki iligkiye odaklanarak incelemektedir.

Calismanin temel hipotezi, seker icerigine dayanan Ol¢iilii bir sekerli icecek
vergisinin, vergi hukukunun temel ilkelerine ve ilgili Avrupa Birligi
gerekliliklerine uygun bicimde tasarlanmasi hilinde, Kuzey Makedonya i¢in
hukuken mesru bir Onleyici halk sagligi araci olabilecegidir. Doktriner ve
karsilastirmali hukuki analiz yoluyla segilmis Avrupa vergilendirme modelleri;
kanunilik, esitlik, ol¢iiliiliik, hukuki belirlilik ve vergi tarafsizligi ilkeleri
karsisinda degerlendirilmektedir.

Sekerli icecekler uyumlastirilmig bir AB 6zel tiiketim vergisi rejimine tabi
olmadigindan iiye devletler, uygulanabilir AB hukukuna, o6zellikle ayrimcilik
yasagi, mallarin serbest dolasimi ve devlet yardimlarina iligkin kurallara uymak
kaydiyla ulusal mali tedbirler getirebilmektedir. Bu hukuki degerlendirmeler ve
karsilastirmali uygulamalardan hareketle ¢alisma, Kuzey Makedonya i¢in nesnel
olarak tanimlanmis iiriin kategorilerine, seker igerigine gore farklilastirilmis vergi
oranlarina, yerli ve ithal lirlinlere esit muameleye ve etkin idari denetime dayanan
olas1 bir hukuki model gelistirmektedir. Analiz, bu tiir bir vergilendirmenin hukuki
mesruiyetinin ve uygulamadaki etkinliginin oncelikle seffaf kanuni Olciitlere,
Ol¢iilii vergi oranlarina, etkin uygulamaya ve Kuzey Makedonya’nin AB’ye uyum
stireciyle tutarliliga bagh oldugunu ortaya koymaktadir.
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Anahtar Kelimeler: sekerli icecek vergisi, halk sagligi, vergi hukuku, gida
hukuku, Avrupa Birligi, Kuzey Makedonya

1. Introduction

Taxation is conventionally understood as an instrument through which the
State secures the financial resources necessary to perform public functions. That
understanding, while fundamental, no longer exhausts the regulatory role of
taxation. Contemporary tax systems increasingly use fiscal measures to influence
conduct where the consumption or production of particular goods generates
significant social, environmental, or health costs. The World Health Organization
(WHO) recognises appropriately designed taxes on sugar-sweetened beverages
(SSBs) as an important fiscal instrument for promoting healthier diets and reducing
diet-related non-communicable diseases. Beyond discouraging excessive
consumption, such taxes may also encourage manufacturers to reformulate their
products by reducing sugar content. However, the WHO emphasises that SSB
taxation should form part of a broader public health strategy, alongside
complementary nutrition policies and health promotion measures, rather than
being implemented as an isolated intervention (World Health Organization, 2022,
2024).

The issue is particularly relevant to North Macedonia, where childhood
overweight and obesity remain significant public health concerns. According to
findings published by the Institute of Public Health (2026) under the WHO
European Childhood Obesity Surveillance Initiative (COSI), 31.2% of children
aged six to nine had excess body weight, while 13.7% were living with obesity,
exceeding the reported WHO European regional averages of 25% and 11%,
respectively.

The WHO Regional Office for Europe (2024), in its assessment of
nutrition, physical activity and obesity in North Macedonia, similarly identified
overweight and obesity as important policy challenges requiring coordinated
preventive action. These concerns reinforce the need to examine whether taxation
could complement existing nutrition and health policies without placing
disproportionate burdens on consumers or businesses. The introduction of an SSB
tax, however, raises questions that extend beyond its potential influence on
consumer behaviour. From a legal perspective, the central issue is whether the
State may differentiate the tax treatment of beverages according to their sugar
content while respecting constitutional guarantees and established principles of
taxation.

The existence of a legitimate public health objective does not, in itself,
justify every form of fiscal differentiation. The taxable products, applicable
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thresholds, rates and exemptions must be defined through sufficiently clear
legislative provisions, and distinctions between comparable products must rest on
objective and legally defensible criteria. Particular attention must therefore be
given to legality, equality, legal certainty and proportionality, as well as the
administrative requirements necessary for consistent enforcement. These
considerations are especially important where taxation is intended not merely to
generate public revenue but also to influence commercial practices and consumer
choices.

The European Union (EU) offers a useful comparative perspective because
Member States have adopted different approaches to the taxation of SSBs. A study
published by the European Commission's Directorate-General for Taxation and
Customs Union (2025) reported that 12 Member States were taxing soft drinks,
although the structure and scope of these measures varied considerably. Unlike the
excise duties applicable to alcohol, tobacco and certain energy products, SSB
taxation is not currently governed by a harmonised EU excise regime. Member
States therefore retain considerable discretion in designing national measures,
subject to applicable EU law. The experiences of Hungary, Ireland and France,
provide a basis for examining different definitions of taxable products, sugar
thresholds, rate structures and administrative arrangements.

This comparative dimension is particularly relevant to North Macedonia's
European integration process. As an EU candidate country, North Macedonia is
progressively aligning its domestic legal framework with the EU acquis. A national
SSB tax should therefore be designed with particular attention to the equal
treatment of domestic and imported products, transparent tax criteria and the
avoidance of unjustified competitive advantages.

The study examines four interrelated questions. First, under what legal
conditions can taxation legitimately serve as an instrument of preventive public
health policy? Second, what lessons can be drawn from selected EU Member
States concerning taxable products, tax bases, thresholds, rates and enforcement
mechanisms? Third, does North Macedonia's existing VAT and excise framework
contain measures capable of differentiating beverages according to their sugar
content? Finally, what legislative model could reconcile public health objectives
with constitutional legitimacy, administrative feasibility and prospective
compatibility with EU law?

The research adopts a primarily doctrinal and comparative legal
methodology. It examines relevant constitutional provisions, national tax
legislation, EU legal instruments, official administrative materials and selected
Member State practices. Particular attention is given to Hungary, Ireland and
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France, where its regulatory approach offers useful comparative insights. The
purpose is not to undertake an independent epidemiological or economic impact
assessment, but to identify a legally coherent framework capable of supporting an
appropriately designed fiscal measure in North Macedonia.
2. SSB Taxation as a Public Health Instrument

2.1. The Regulatory Function and Legal Rationale of SSB Taxation

Taxation is traditionally associated with the financing of public
expenditure. Its principal function is to generate revenue through compulsory
contributions imposed under the authority of law. Nevertheless, taxation may also
pursue objectives that extend beyond revenue collection. In the field of public
health, fiscal measures can be designed to influence consumption patterns by
increasing the relative cost of products associated with adverse health outcomes.
SSB taxation is an example of this regulatory use of fiscal powers.

The distinction between an ordinary consumption tax and a health-
oriented tax lies primarily in the purpose and structure of the measure. While a
general consumption tax applies broadly to taxable transactions, an SSB tax may
differentiate beverages according to their sugar content. The legislature thereby
seeks to influence purchasing decisions and encourage changes in product
composition without prohibiting the manufacture, distribution or consumption of
the beverages concerned. As Allcott et al. (2019) explain, the economic
justification for such taxation involves not only the external costs associated with
excessive sugar consumption but also the possibility that consumers may
insufficiently account for longer-term health consequences when making
purchasing decisions.

The WHO (2022) approaches SSB taxation as a policy instrument capable
of serving interconnected health and fiscal objectives. Its effectiveness, however,
depends substantially on legislative design. A tax imposed uniformly on beverage
volume may increase prices but provides limited differentiation between products
containing substantially different quantities of sugar. By contrast, a tax structured
around sugar concentration can establish a closer relationship between the fiscal
burden and the characteristic that the measure seeks to discourage. This distinction
is relevant to the legal justification of the tax because the selection of the taxable
base should be reasonably connected to the public interest pursued.

From the perspective of tax law, the regulatory purpose does not alter the
fundamental legal character of the obligation. An SSB tax remains a compulsory
public contribution and must therefore comply with the constitutional and statutory
requirements governing taxation. The fact that a measure pursues a legitimate
health objective cannot compensate for an uncertain tax base, arbitrary
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differentiation or an unjustified restriction of economic freedom. Its regulatory
purpose must be reflected in a coherent legislative structure rather than relied upon
as a general justification for imposing additional fiscal burdens.
2.2. Mechanisms of Public Health Intervention and Their Legal
Significance

The preventive rationale of SSB taxation rests on several mechanisms
operating at different stages of the market. The most immediate concerns consumer
prices. Where the tax is reflected in the retail price, consumers may respond by
reducing purchases of taxed beverages or choosing alternatives with lower sugar
content. The extent of this response depends on the tax structure, the degree of
pass-through and the availability of substitutes.

A second mechanism concerns manufacturers. Where tax liability
increases with sugar concentration, producers have a financial incentive to
reformulate their products in order to qualify for a lower tax rate. This effect is
particularly relevant to differentiated or tiered systems, in which a reduction in
sugar content may produce a corresponding reduction in liability. Grummon et al.
(2019) argue that linking taxation more closely to sugar content can improve the
alignment between the fiscal burden and the underlying health objective.
Comparative European experience likewise demonstrates the importance of tax
design in creating incentives for reformulation (Thow et al., 2022).

Taxation may also perform an informational function. Clearly defined
statutory thresholds can communicate the public health significance attributed to
sugar concentration, although the practical influence of this signalling effect is less
certain than the direct price mechanism. In addition, the revenue generated may
support preventive health programmes, nutrition education or access to healthier
alternatives. Such expenditure can strengthen the wider policy response, although
earmarking revenue for health purposes is a separate legislative choice rather than
an automatic consequence of introducing the tax (World Health Organization,
2022).

Empirical research provides support for the principal behavioural
mechanisms. Andreyeva et al. (2022) identified substantial tax pass-through to
consumer prices and reductions in sales of taxed beverages, together with evidence
of reformulation under differentiated tax structures. Teng et al. (2019) similarly
found that SSB taxation was associated with reductions in purchases and dietary
intake, although the magnitude of these effects differed across the studies
examined. These findings support the view that taxation can influence intermediate
outcomes relevant to public health. They do not, however, establish that the
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introduction of an SSB tax will independently produce a measurable reduction in
obesity or diabetes in every jurisdiction.

This distinction is important for legal analysis. The suitability of a
regulatory tax should be assessed in relation to the objective it is reasonably
capable of advancing, rather than by requiring proof that taxation alone will resolve
a complex public health problem. Evidence that a measure can affect prices,
purchasing behaviour and product composition may provide a sufficient basis for
examining its regulatory suitability. Whether the resulting fiscal burden is justified
remains a separate question requiring consideration of proportionality, equality and
the availability of less burdensome alternatives.

2.3. Constitutional and Tax-Law Principles Governing SSB Taxation

The introduction of a health-oriented tax requires the exercise of fiscal
authority within the limits established by constitutional and general tax-law
principles. In North Macedonia, the relevant framework includes legality, equality,
legal certainty, proportionality and the protection of economic freedom. These
principles do not necessarily prevent the legislature from imposing different tax
burdens on beverages according to their composition. They do, however,
determine the conditions under which such differentiation may be legally justified.

The principle of legality requires the essential elements of taxation to be
established by law. Article 33 of the Constitution of the Republic of North
Macedonia provides that taxes and other public contributions must be paid in a
manner determined by law. In the context of SSB taxation, this requires particular
attention to the definition of taxable beverages, the identification of liable persons,
the taxable event, the tax base, applicable rates and exemptions. The legislature
should determine the substantive conditions giving rise to liability, while
administrative authorities may be entrusted with technical matters necessary for
implementation. Leaving fundamental elements, such as sugar thresholds or tax
rates, to unrestricted administrative discretion would raise concerns regarding the
constitutional basis and predictability of the obligation.

The principle of equality, reflected in Article 9 of the Constitution, requires
distinctions between taxpayers and taxable products to rest on objective and legally
defensible grounds. Equality does not necessarily imply identical taxation of all
beverages. Where the purpose of the measure is to discourage excessive sugar
consumption, differences in sugar concentration may provide a relevant basis for
differentiated treatment. A beverage containing substantially more sugar may
therefore be subject to a higher rate than a comparable product with lower sugar
content. However, beverages falling within the same statutory category should be
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treated consistently, irrespective of brand, producer nationality or distribution
channel.

The selection of thresholds requires particular care. A tiered tax inevitably
creates differences in liability between products situated immediately above and
below a statutory boundary. Such effects do not automatically render the measure
discriminatory, but they reinforce the need for transparent classification criteria
and a reasonable explanation of the chosen thresholds. Legislative differentiation
is more readily defensible where the relevant criteria can be measured objectively
and applied uniformly.

Legal certainty is closely connected to legality but concerns the practical
ability of taxpayers to identify their obligations in advance. Expressions such as
"unhealthy beverage" or "excessive sugar" may describe the policy concern but are
insufficiently precise as operative tax definitions unless accompanied by
measurable criteria. The legislation should clarify whether liability depends on
total or added sugar, how sugar concentration is established, how concentrates and
powdered preparations are classified, and which procedures apply where the
declared composition is disputed. Clear rules for products that are reformulated
after their initial classification are equally important. Without such provisions,
uncertainty may undermine compliance and create inconsistent administrative
treatment.

The principle of proportionality requires a reasonable relationship between
the public interest pursued and the burden imposed. In this context, the inquiry
concerns whether the tax is capable of contributing to health protection, whether
its structure avoids unnecessary interference and whether the resulting burden is
justified in light of the regulatory objective. Article 39 of the Constitution, which
recognises the right to health care and the responsibility to protect and promote
health, provides an important constitutional consideration. At the same time,
Article 55 guarantees market freedom and entrepreneurship while permitting
restrictions prescribed by law for specified public interests, including public
health.

A differentiated SSB tax may be less restrictive than an outright
prohibition because it preserves the legal possibility of manufacturing, selling and
purchasing the product. Manufacturers may continue producing beverages with
higher sugar content, reformulate them or introduce alternatives. Consumers
likewise retain freedom of choice. Nevertheless, the fact that taxation is less
restrictive than prohibition does not establish proportionality by itself. The actual
rates, scope of the tax, administrative costs and effects on different categories of
consumers and businesses must also be considered.
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Finally, tax neutrality and non-discrimination require a distinction
between deliberate regulatory differentiation and unequal treatment of comparable
market participants. An SSB tax is not intended to be neutral between products
with different sugar concentrations. Such neutrality would be inconsistent with the
purpose of encouraging lower sugar consumption. The relevant requirement is that
products sharing the same legally significant characteristics should bear equivalent
tax obligations. A beverage should not receive preferential treatment merely
because it is manufactured domestically, supplied by a particular company or
distributed through a preferred commercial channel. This principle is especially
important for North Macedonia in view of its progressive alignment with EU law.

2.4. Limits of Regulatory Taxation and Requirements for Effective Legal
Design

Although SSB taxation may contribute to preventive health policy, its
implementation presents legal and practical difficulties that cannot be resolved
through the choice of tax rates alone. The definition of taxable products may
influence consumer substitution, while poorly constructed exemptions can create
opportunities for avoidance or unequal treatment. A narrowly defined tax may
encourage consumers to switch to other products with comparable nutritional
characteristics, whereas an excessively broad definition may capture products that
the legislature did not intend to regulate.

Distributional consequences also require consideration. Consumption
taxes may impose a relatively greater financial burden on lower-income
households, particularly where taxed products account for a larger share of
disposable income. However, the distributional assessment should not be confined
to the amount of tax paid. Jain et al. (2020) demonstrate the importance of
considering both financial incidence and the distribution of potential health
benefits. For North Macedonia, this suggests that the design of an SSB tax should
be accompanied by an assessment of household consumption patterns and the
possible role of complementary measures, including improved access to drinking
water and nutrition education.

The response of manufacturers and other market participants is another
relevant consideration. Research examining the development of SSB tax policies
in the WHO European Region identifies industry opposition and the use of
economic arguments against proposed measures (Lauber et al., 2022). From a legal
perspective, such opposition reinforces the importance of transparent legislative
procedures, clearly stated objectives and a defensible evidential basis. As George
(2019) observes in the context of legal challenges to SSB taxation, the design and
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justification of public health measures can influence their capacity to withstand
legal and political scrutiny.

The administrative structure must also remain proportionate to the
expected regulatory benefits. A highly differentiated system may reflect
differences in sugar content more precisely, but it can also increase classification,
reporting and verification costs. Conversely, a simple volumetric tax may be easier
to administer while offering weaker incentives for reformulation. The legislative
choice therefore involves balancing the precision of the tax base against the
practical capacity of the tax administration and the compliance obligations
imposed on businesses.

For North Macedonia, these considerations favour an approach in which
the taxable products and sugar thresholds are clearly established by statute, liability
is determined through objective criteria, and equivalent products are treated
consistently regardless of origin. The proposed framework should also include
transparent verification procedures, proportionate administrative obligations and
periodic evaluation of the measure's effects.

SSB taxation can therefore be legally justified as an instrument of
preventive public health policy, provided that its regulatory purpose is translated
into sufficiently precise and proportionate legislative rules. Its legitimacy depends
not simply on the existence of evidence supporting behavioural change, but on the
manner in which the legislature defines the taxable base, distributes the fiscal
burden and protects constitutional guarantees. These requirements provide the
legal foundation for the comparative examination of European taxation models
undertaken in the following section.

3. EU Practices in the Taxation of SSBs
3.1. EU Legal Framework and the Limits of National Fiscal Autonomy

The taxation of SSBs remains largely within the fiscal competence of
individual EU Member States. Unlike alcohol, tobacco and energy products, SSBs
are not subject to a harmonized EU excise regime. Article 1(1) of Council Directive
(EU) 2020/262 identifies the products covered by the general arrangements for
excise duty, while Article 1(3) permits Member States to impose taxes on other
products, provided that such taxation does not give rise to formalities connected
with crossing frontiers in trade between Member States. Consequently, EU law
does not prescribe a common tax base or minimum rate specifically applicable to
SSBs (Council Directive (EU) 2020/262, 2020, Art. 1).

This legislative autonomy is nevertheless subject to the requirements of
EU primary law. Article 110 of the Treaty on the Functioning of the European
Union (TFEU) prohibits discriminatory internal taxation of products originating in
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other Member States and taxation that indirectly protects domestic production. The
provision does not prevent national legislatures from distinguishing beverages
according to objectively defined characteristics, including sugar concentration. It
does, however, require the tax structure to avoid imposing a greater fiscal burden
on imported products merely because of their origin. Accordingly, a composition-
based tax must apply consistently to comparable domestic and imported beverages
(Treaty on the Functioning of the European Union, 2012, Art. 110).

A further consideration arises under EU State aid law. Article 107(1)
TFEU prohibits, subject to its conditions and exceptions, State measures that
confer selective economic advantages capable of distorting competition and
affecting trade between Member States. In the field of taxation, this requires
distinguishing between general features of a tax system and preferential treatment
granted to particular undertakings. For SSB taxation, these principles are
particularly relevant to exemptions and preferential rates. A distinction based on
objectively defined product characteristics may be justified by the regulatory
purpose of the legislation, whereas preferential treatment reserved for particular
domestic manufacturers would raise more serious concerns. The legal position of
each exemption must nevertheless be assessed within the structure and objectives
of the tax as a whole.

These considerations are also relevant to North Macedonia. Although the
country is not yet an EU Member State and is not subject to the full range of
Member State obligations under the Treaties, the principles of non-discriminatory
internal taxation and the control of selective fiscal advantages provide important
reference points for legislative approximation. Designing a national SSB tax in
accordance with these principles would support future compatibility with the EU
legal framework.

3.2. Hungary: The Public Health Product Tax

Hungary provides an important example of taxation expressly designed to
pursue public health objectives. Its Public Health Product Tax, introduced through
Act CIII of 2011, extends beyond SSBs to several categories of food and drink
products. The legislation differentiates taxable products according to specified
compositional characteristics, including sugar, salt and caffeine content. Rather
than treating soft drinks as an isolated category, the Hungarian approach places
them within a broader fiscal framework addressing selected products associated
with unhealthy dietary patterns.

An important feature of the Hungarian model is its reliance on product
definitions and compositional thresholds. The European Commission's
Knowledge4Policy database records differentiated rates for certain soft-drink
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categories, including rates of 8 and 23 Hungarian forints per litre associated with
the applicable product classifications. These classifications demonstrate how tax
liability may be linked to measurable product characteristics rather than to the
commercial identity of the manufacturer (European Commission,
Knowledge4Policy, 2026).

The practical significance of the Hungarian system also lies in its
administrative continuity. The Hungarian National Tax and Customs
Administration maintains dedicated reporting arrangements for the Public Health
Product Tax, including the 26NETA return for the 2026 tax year. This illustrates
that a health-oriented tax can operate within an established system of fiscal
administration, although the breadth of the taxable product categories may increase
classification and compliance requirements.

The effectiveness of the Hungarian tax has been examined in several
empirical studies. Bir6 (2015), using household-level consumption data, found that
the introduction of the tax was associated with a reduction in purchases of
processed foods and a modest increase in purchases of unprocessed alternatives.
The findings suggested that consumer responses differed across income groups and
that the overall dietary improvement was limited rather than transformative.

Subsequent research has provided a more detailed picture of the measure's
longer-term effects. Csakvari et al. (2023) identified changes in purchases of
certain taxed products but did not find evidence of a sustained general reduction
across all unhealthy-food categories. Berezvai et al. (2024) further examined the
longer-term relationship between taxation and consumption, highlighting the
influence of economic conditions and consumer behavior on the persistence of tax
effects.

From a legal perspective, Hungary demonstrates both the possibilities and
the limitations of a broad health-product tax. Its principal strength lies in the use
of statutory product categories and composition-based criteria. At the same time,
the diversity of taxable products requires detailed definitions and administrative
guidance to prevent uncertainty. For North Macedonia, the Hungarian experience
supports the feasibility of a regulatory health tax but does not necessarily justify
adopting an equally extensive product scope at the initial stage.

3.3. Ireland: Sugar-Based Differentiation and Administrative Design

Ireland offers a more narrowly defined model through its Sugar Sweetened
Drinks Tax (SSDT), introduced in 2018. Unlike Hungary's broader public health
product tax, the Irish measure specifically targets qualifying beverages and
differentiates liability according to total sugar concentration. Its structure is
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particularly relevant to countries considering the introduction of a relatively
straightforward, composition-sensitive tax.

Under the Irish system, beverages containing at least 5 grams but less than
8 grams of total sugar per 100 millilitres are subject to a rate of €16.26 per
hectolitre. Beverages containing 8 grams or more per 100 millilitres are taxed at
€24.39 per hectolitre. The applicable rate is determined by the sugar concentration
of the beverage in its ready-to-consume form (Office of the Revenue
Commissioners, 2026).

This approach has several legal and administrative advantages. First, the
tax base is expressed through a measurable characteristic that can be established
using nutritional information. Second, the two positive rate bands create a financial
incentive for manufacturers to reduce sugar concentration. Third, the statutory
distinction between products below and above the thresholds allows taxpayers to
determine the applicable rate with relative predictability.

The treatment of concentrates is especially important. Under the Irish
rules, the relevant sugar concentration is calculated by reference to the beverage
prepared according to the manufacturer's labelled instructions. This prevents the
tax treatment of a product from depending solely on whether it is marketed as a
ready-to-drink beverage or as a concentrate requiring dilution. The approach
contributes to consistent treatment of products that are economically comparable
when consumed.

The Irish experience also provides evidence concerning market responses.
Houghton et al. (2023), examining the operation of the tax in practice, identified
limitations in the extent to which fiscal differentiation was reflected in observed
retail prices. Their findings suggest that the relationship between statutory tax
liability and consumer prices may be influenced by retailers' pricing strategies.
Consequently, the effectiveness of an SSB tax should not be assessed exclusively
by assuming that the entire fiscal burden will be passed on to consumers.

For North Macedonia, the Irish model offers a particularly useful
legislative reference. Its principal advantage is the combination of a limited
number of sugar thresholds, specific volumetric rates and rules governing the
assessment of concentrated products. These features could be adapted to the
Macedonian legal system without requiring the introduction of a broader tax on
unhealthy food products. Nevertheless, the precise monetary rates would require
independent assessment in light of domestic market conditions.

3.4. France: Graduated Taxation According to Sugar Content

France illustrates a more strongly differentiated approach to the taxation

of non-alcoholic beverages containing added sugar. Rather than applying a single
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rate to all taxable beverages, the French system establishes different fiscal burdens
according to the quantity of added sugar contained in the product.

For 2026, the applicable rates are €4.07 per hectolitre for beverages
containing less than 5 kilograms of added sugar per hectolitre, €21.38 for
beverages containing at least 5 but not more than 8 kilograms, and €35.63 for
beverages containing more than 8 kilograms. These rates are established under the
relevant provisions of the Code général des impéts and published in the official
tax administration guidance (Direction générale des Finances publiques, 2025).

The French model is legally significant because it demonstrates how the
tax burden may be graduated according to the characteristic identified as relevant
to the regulatory objective. Higher concentrations of added sugar result in a
substantially greater fiscal charge, thereby creating an incentive for manufacturers
to reconsider product formulation.

The distinction between added sugar and total sugar is particularly
important. Unlike the Irish model, which uses total sugar concentration for
determining the applicable rate, the French approach relies on added sugar within
the relevant contribution. This difference has implications for statutory definitions,
nutritional documentation and the treatment of beverages containing naturally
occurring sugars. It also illustrates that the selection of the taxable characteristic is
a legislative decision that must be consistent with the stated public health rationale.

Another important feature is the adjustment of rates over time. French
legislation provides for inflation-related indexation, helping preserve the real value
of the tax without requiring a separate legislative amendment for every annual
adjustment. Such a mechanism may contribute to regulatory continuity, although
it must be drafted with sufficient precision to ensure that taxpayers can determine
the applicable rate.

The French experience therefore offers two relevant lessons for North
Macedonia. First, the degree of differentiation between sugar bands can be used to
strengthen the incentive for reformulation. Second, the long-term effectiveness of
a specific tax may depend on whether its rates are periodically adjusted. However,
neither the French thresholds nor its monetary rates should be transferred
automatically without considering the structure of the Macedonian beverage
market and the administrative capacity required to apply the chosen tax base.

3.5. Comparative Legal Assessment

The principal characteristics of the SSB taxation regimes of Hungary,
Ireland and France demonstrate that European approaches to SSB taxation differ
in their legislative scope, tax bases, rate structures and administrative
arrangements. Hungary employs a broader public health product tax, whereas
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Ireland and France provide more specifically defined beverage-tax models.
Despite these differences, the examined systems demonstrate the importance of
clearly defined taxable products and objective criteria for determining tax liability.

From a legal perspective, sugar-content differentiation is particularly
relevant because it establishes a direct relationship between the regulatory
objective and the fiscal burden. Clearly defined thresholds, transparent rate
structures and consistent treatment of comparable products contribute to legal
certainty and equality. Equally important are the identification of the taxable
person, the treatment of concentrates and the establishment of proportionate
administrative procedures. These elements determine whether a health-oriented tax
can operate as an enforceable fiscal measure rather than merely express a public
health objective.

The comparative experience also indicates that legislative effectiveness
depends on more than the initial choice of tax rates. Product reformulation,
changes in consumption patterns and administrative experience may require
periodic evaluation and adjustment. Accordingly, the principal lesson of European
practice is not the superiority of a single national model, but the importance of
aligning the tax structure with its regulatory purpose while maintaining legal
certainty, non-discrimination and administrative feasibility.

4. The Legal Framework in North Macedonia and a Proposed Model for
SSB Taxation
4.1. Existing Fiscal Framework and Constitutional Basis

The taxation of beverages in North Macedonia is currently governed
primarily by the general framework of value added tax (VAT) and the excise
system. The standard VAT rate is 18%, while a preferential rate of 5% applies to
legally specified categories of goods and services, including certain products
intended for human consumption (Delev, Jakupova Domazet, 2024). The
applicable treatment depends on statutory product classification rather than the
sugar concentration of an individual beverage (Ministry of Finance of the Republic
of North Macedonia, 2026). Consequently, VAT does not establish a direct fiscal
incentive for manufacturers to reduce the sugar content of their products.

The national excise framework covers alcohol and alcoholic beverages,
tobacco products, and energy products and electricity. SSBs are not included
among these categories (Customs Administration of the Republic of North
Macedonia). This absence does not necessarily represent a deficiency in existing
tax legislation, since neither VAT nor harmonised excise duties are designed to
address every public-health concern. It does, however, leave room for a separate
fiscal instrument directed specifically at excessive sugar consumption.
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The public-health rationale is supported by national evidence. According
to the Institute of Public Health (2026), 31.2% of children aged six to nine in North
Macedonia have excess body weight, while 13.7% live with obesity. Although
these findings cannot establish a direct causal relationship between SSB
consumption and childhood obesity, they demonstrate the importance of
preventive nutrition policies. A beverage tax should therefore be considered as one
component of a broader public-health strategy, rather than as an independent
solution to diet-related non-communicable diseases.

4.2. Proposed Legal Model: Taxable Products, Rates and Administration

This study proposes the adoption of a Law on the Public Health Tax on
SSBs as a separate legislative instrument. Its principal objectives would be to
discourage excessive consumption of added sugars through beverages, encourage
product reformulation, promote lower-sugar alternatives and support preventive
public-health measures. A separate law would allow the legislature to define these
objectives and the corresponding tax obligations without altering the general
structure of VAT or treating SSBs as an existing category of harmonized excise
goods.

For the purposes of the proposed legislation, a sugar-sweetened beverage
should be defined as a non-alcoholic beverage intended for human consumption to
which caloric sugars have been added during production or preparation. The scope
would include carbonated soft drinks, sweetened flavored waters, energy and
sports drinks, sweetened ready-to-drink teas and coffees, fruit drinks containing
added sugar, and concentrates or syrups intended to produce such beverages.

The presence of added caloric sugar would determine whether a product
falls within the statutory scope, while total sugar concentration in the ready-to-
consume beverage would determine the applicable tax band. This distinction is
legally significant. It would prevent beverages containing exclusively naturally
occurring sugars from automatically becoming taxable under a measure
specifically directed at added sugar, while providing an objective measurement
criterion for products within its scope. Concentrates would be assessed according
to the beverage obtained when prepared in accordance with the manufacturer's
instructions. The use of total sugar concentration and ready-to-consume
measurements is also reflected in Ireland's administrative approach (Office of the
Revenue Commissioners, 2026).

Plain water, unsweetened milk and beverages without added caloric sugar
would fall outside the proposed scope. Specific statutory exclusions should also
address infant formula, products for special medical purposes and authorized
medicinal preparations. Such exclusions must be defined precisely to prevent
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arbitrary classification and unequal treatment. Beverages containing non-caloric
sweeteners but no added caloric sugar would initially remain outside the proposed
tax, without prejudging the possibility of a separately justified regulatory measure.
A specific volumetric tax differentiated by sugar concentration is
preferable to an ad valorem charge because it links the fiscal burden more directly
to the characteristic that the legislation seeks to regulate. Comparative research
indicates that differentiated sugar thresholds may also encourage manufacturers to
reformulate products to qualify for lower tax bands (Grummon et al., 2019; Thow
et al., 2022).
Table 1. Proposed SSB Tax Structure for North Macedonia

Total sugar concentration Proposed tax rate
Below 5 g/100 ml 0 MKD/litre

5 g to less than 8 g/100 ml 8 MKD/litre

8 g/100 ml or more 12 MKD/litre

Note. The proposed rates are illustrative legislative recommendations and do not
represent existing Macedonian law. They require assessment of domestic market
conditions before adoption.

The proposed structure establishes two positive tax bands and an untaxed
category below 5 g/100 ml. The distinction between the bands reflects the principle
that a higher concentration of sugar may justify a greater fiscal burden. At the same
time, manufacturers would retain the possibility of reducing their tax liability
through reformulation. The 5 g and 8§ g thresholds draw on comparative European
experience, particularly Ireland's differentiated system, but the proposed denar
amounts are not presented as economically optimal rates.

The essential elements of the tax-including taxable products, liable
persons, tax rates, exemptions and the taxable event-should be prescribed by
Parliament. Administrative regulations could govern laboratory methods, product
declarations and electronic reporting, but should not independently establish new
taxable categories or alter statutory rates. This distinction is necessary to preserve
legal certainty and the principle of legality in taxation.

Tax liability should arise when a covered beverage is first supplied or
released for consumption in North Macedonia. Domestic manufacturers and
importers would ordinarily be responsible for payment, while exports should be
excluded from the final tax burden, subject to appropriate documentary
requirements. The same substantive tax rules should apply to domestic and
imported beverages.

The Customs Administration would be an appropriate authority for
implementation, given its existing responsibility for excise administration and
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product-related fiscal supervision. Nevertheless, its competence to administer the
proposed tax would need to be expressly established by legislation. Registration,
electronic declarations, compositional documentation and proportionate laboratory
controls would provide the principal means of enforcement (Customs
Administration of the Republic of North Macedonia).

4.3. Legal Implications and Implementation Considerations

The principal legal advantage of the proposed model lies in the
relationship between its regulatory objective and the method of taxation. Rather
than differentiating between producers or commercial brands, the tax would
distinguish beverages according to an objectively measurable characteristic.
Products with the same sugar concentration would receive the same treatment,
irrespective of their origin. This approach strengthens the measure's consistency
with equality, proportionality and legal certainty, while also anticipating the
requirements of non-discriminatory internal taxation under Article 110 TFEU.

The proposed legislation should also take account of North Macedonia's
European integration process. Article 1(3) of Directive (EU) 2020/262 recognizes
the possibility of national taxation of products outside the harmonized excise
categories, subject to the conditions applicable to trade within the Union. Although
North Macedonia is not presently an EU Member State, drafting the legislation
with future accession requirements in mind would reduce the need for subsequent
structural amendments (Council of the European Union, 2020).

Nevertheless, the legal justification for an SSB tax cannot rest exclusively
on its intended health benefits. The legislature must also consider its economic and
administrative consequences. Higher retail prices may place a proportionately
greater financial burden on lower-income households that continue purchasing
taxable beverages. Domestic producers may face reformulation costs, while tax
authorities would require sufficient technical capacity to verify sugar concentration
and resolve classification disputes. These considerations do not necessarily
undermine the proposed measure, but they require transparent assessment before
enactment.

Accordingly, a joint regulatory impact assessment by the Ministry of
Finance, Ministry of Health, Customs Administration and Institute of Public
Health should precede the introduction of the tax. It should examine beverage
prices, consumption patterns, household expenditure, anticipated reformulation,
administrative costs and expected revenue. International evidence supports the
potential of SSB taxation to influence purchasing behavior, but the magnitude of
those effects cannot be assumed to be identical in the Macedonian market
(Andreyeva et al., 2022).

159



Uluslararasi Gida Hukuku Sempozyumu - Tam Metin Bildiri Kitabt

The legislation should also require an evaluation after two full years of
implementation, followed by periodic reviews. Particular attention should be given
to changes in beverage sugar concentration, quantities sold within each tax band,
consumer substitution, distributional effects and administrative compliance.
Revenue should not constitute the sole measure of success: a reduction in receipts
resulting from widespread reformulation may indicate that the tax is achieving its
regulatory purpose. Transparent reporting on the use of revenue for preventive
health measures would further strengthen public accountability.

Ultimately, the proposed tax should be understood not merely as an
additional source of public revenue, but as a legally structured instrument of
preventive fiscal policy. Its justification depends on maintaining a coherent
relationship between the public-health objective, the statutory definition of taxable
products, the differentiation of rates and the safeguards governing implementation.
For North Macedonia, the appropriate legislative approach is therefore a carefully
defined, non-discriminatory and administratively feasible tax that draws on
European experience while remaining responsive to national legal and economic
conditions.

5. Conclusion

SSB taxation represents an increasingly significant intersection between
fiscal policy and preventive public-health regulation. Its legal justification rests on
the ability of the legislature to pursue a legitimate health objective through clearly
defined, objectively measurable and proportionate tax measures. International
evidence indicates that appropriately designed SSB taxes can influence purchasing
behaviour and encourage product reformulation, although their effectiveness
depends on the structure of the tax and the wider regulatory environment.

The comparative examination of Hungary, Ireland and France
demonstrates that European countries have adopted different legislative
approaches to SSB taxation. Despite differences in their scope and rate structures,
these systems illustrate the importance of legal certainty, transparent product
classification and a coherent relationship between sugar concentration and tax
liability. They also confirm that national fiscal autonomy must be exercised
consistently with applicable principles of non-discrimination and proportionality.

For North Macedonia, this study proposes the introduction of a separate
public-health tax on beverages containing added caloric sugars, with liability
differentiated according to total sugar concentration in the ready-to-consume
product. The proposed structure establishes an untaxed category below 5 g/100 ml,
a rate of 8 MKD per litre for beverages containing 5 to less than 8 g/100 ml, and
12 MKD per litre for beverages containing 8 g/100 ml or more. These rates are
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illustrative legislative proposals rather than existing law or empirically established
optimal rates. Their adoption would require a prior regulatory impact assessment,
appropriate administrative safeguards and periodic evaluation.

The principal conclusion of this study is that North Macedonia has a
legally defensible basis for introducing a carefully designed SSB tax within its
existing constitutional and fiscal framework. Such a measure should not be
regarded merely as an additional source of public revenue, but as an instrument
capable of supporting preventive health policy while respecting legality, equality,
proportionality and legal certainty. Its long-term legitimacy and effectiveness
would ultimately depend on evidence-based implementation, equal treatment of
domestic and imported products, and continued assessment of its economic and
public-health consequences.
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Abstract

Article 17 of Regulation (EC) No 178/2002 (the General Food Law) places the
primary responsibility for food safety on food business operators (FBOs), while
Member States are responsible for enforcement. This contribution explores the
consequences of this principle on the basis of the text and legislative history of EU
food law and the case law of the Court of Justice of the European Union. For FBOs,
responsibility entails both an obligation to achieve food safety and an obligation
to verify that this result is achieved; according to the Court, it extends to products
received from suppliers and may give rise to strict punitive liability. For the
legislature, it implies that food law should, as far as possible, set objectives rather
than prescribe methods, an approach reflected in the HACCP-based self-regulation
required by the Food Hygiene Regulation. For inspection, it means that, absent
actual contamination, compliance should be assessed primarily on the basis of the
FBO’s HACCP plan. Responsibility is therefore both a burden and a privilege for
FBO:s.

Keywords: EU food law, General Food Law, Food business operator, Primary
responsibility, HACCP

Avrupa Birligi Gida Hukukunda Gida Isletmecisinin Birincil Sorumlulugu

Ozet

178/2002 sayili Tiiziik’iin (Genel Gida Hukuku) 17. maddesi, gida giivenligine
iliskin birincil sorumlulugu gida isletmecilerine yiiklemekte, uygulamanin
denetimini ise {iye devletlere birakmaktadir. Bu ¢alisma, s6z konusu ilkenin
sonuglarin1 AB gida hukukunun metni ve yasama tarihi ile Avrupa Birligi Adalet
Divanmi igtihadi temelinde incelemektedir. Gida isletmecileri bakimindan
sorumluluk, hem gida giivenligini saglama hem de bu sonucun gergeklestigini
dogrulama yiikiimliiliigiini kapsamaktadir; Divan’a gdére bu sorumluluk
tedarikcilerden alinan {iriinleri de icine almakta ve kusursuz nitelikte cezai
yaptirim sorumluluguna yol acabilmektedir. Yasa koyucu bakimindan ilke, gida
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hukukunun miimkiin oldugunca yontemleri degil amaglarn belirlemesini
gerektirmektedir; bu yaklasim Gida Hijyeni Tiiziigii’niin 6ngordiigiic HACCP
temelli 6z diizenlemede somutlagsmaktadir. Denetim bakimindan ise fiili bir
bulagma tespit edilmedik¢e uyumun Oncelikle isletmecinin HACCP plant esas
almarak degerlendirilmesi gerekmektedir. Bu nedenle sorumluluk, gida
isletmecileri i¢in hem bir yiik hem de bir ayricaliktir.

Anahtar Kelimeler: AB gida hukuku, Genel Gida Hukuku, Gida isletmecisi,
Birincil sorumluluk, HACCP

1. Introduction

Responsibility is a key-concept in EU food law. Regulation (EC) 852/2004 on
the hygiene of foodstuffs (Regulation (EC) No 852/2004, 2004) reiterates some of
the general principles of EU food law. This regulation states in Article 1(1)(a):
primary responsibility for food safety rests with the food business operator.

This provision in turn is an implementation in food hygiene legislation of a
principle expressed for EU food law more in general in the basic Regulation
178/2002 (Regulation (EC) No 178/2002, 2002) popularly known as ‘the General
Food Law’ (‘GFL"). The text of Article 17 GFL is reproduced in the box here
below. For our topic, mostly paragraph 1 is relevant. Paragraph 2 is added for sake
of completeness.

1. Food and feed business operators at all stages of production, processing and distribution
within the businesses under their control shall ensure that foods or feeds satisfy the
requirements of food law which are relevant to their activities and shall verify that such
requirements are met.

2. Member States shall enforce food law, and monitor and verify that the relevant
requirements of food law are fulfilled by food and feed business operators at all stages of
production, processing and distribution.

For that purpose, they shall maintain a system of official controls and other activities as
appropriate to the circumstances, including public communication on food and feed safety
and risk, food and feed safety surveillance and other monitoring activities covering all stages
of production, processing and distribution.

Member States shall also lay down the rules on measures and penalties applicable to
infringements of food and feed law. The measures and penalties provided for shall be
effective, proportionate and dissuasive.

First of all, this provision provides a distribution of roles. Food Business
Operators (‘FBOs’) are responsible for compliance, Member States are responsible
for enforcement. But there is more to it than this. In this contribution I will explore
consequences derived from the principle of FBO responsibility. This exploration
is based on the text and history of the law and its interpretation in case law.
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2. Consequences for FBOs

The allocation of responsibility with FBOs first of all identifies the FBO as the
player that has to ‘do’ food safety. However there is more to it than that. Article 17
locates the responsibility of the FBO ‘within the business under their control’. The
text of Article 17(1) GFL seems to differentiate between two levels: “shall ensure
that foods (...) satisfy the requirements of food law”. Already from this phrasing
follows an obligation of FBOs to achieve actual results. The second layer is “and
shall verify that such requirements are met.” This implies that FBOs must have
systems to self-control. One could paraphrase the thinking in this provision as
‘look twice’ meaning first the obligation to achieve food safety and second the
obligation to verify that this result is actually achieved.

In between the two layers Article 17(1) provides the following words:
“requirements of food law which are relevant to their activities”. One could read
these words as meaning that the FBO is only responsible for its own results and
not responsible for the results achieved by suppliers upstream.

However, the Court of Justice of the European Union (CJEU) sees this
differently. The issue was addressed, among others, in a ruling from 2014 (Case
C-443/13 Reindl, 2014; Jansen & van der Meulen, 2026). In the case at issue
inspectors took samples in a supermarket from an industry-branded product,
prepacked fresh Turkey breast. Laboratory tests showed microbiological
contamination above the legal limit. The supermarket was not involved in the
production or packaging of the product nor had it attached its retail-brand to the
product. Austrian authorities imposed a fine on the FBO. The CJEU had to answer
the question whether EU law allowed sanctions to be imposed on the retail for a
mistake it had not made. The CJEU ruled that in this situation strict punitive
liability is acceptable. This implies that FBO responsibility is not limited to the
results of own activities but also includes the safety of products received from
suppliers. This is one of the expressions of the concept of chain-responsibility (not
further discussed here).

Although Article 17 does not mention liability, from this ruling also follows
that shortcomings in responsibility may result in liability for punitive sanctions.
Obviously, it may also result in civil liability for damages.

The ruling of the CJEU furthermore calls for attention to the question “who is
the food business operator?”. Legal definitions of food business and of FBO are
provided in Article 3(2) and Article 3(3) GFL. They are reproduced in the box
below. All italics in quoted texts have been added.
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For the purposes of this Regulation:

(..)

2. ‘food business’ means any undertaking, whether for profit or not and whether public or
private, carrying out any of the activities related to any stage of production, processing and
distribution of food;

3. ‘food business operator’ means the natural or legal persons responsible for ensuring that
the requirements of food law are met within the food business under their control;

FBO is generally understood to be the owner of the food business (van der
Meulen & Szajkowska, 2020). In the case at issue, however, the fine was imposed
on Ms. Reindl who is not the owner but the local branch manager, in other words
an employee. This is not the time and the place to address this issue, however a
potential for unfair outcomes seems to present itself.

3. Consequences for food law

Part of the thinking behind the allocation of responsibility with the FBO is
expressed in the recitals of the GFL. Recitals are only available in the original
version of the GFL as published in the Official Journal of the EU (Regulation (EC)
No 178/2002, 2002). The text of recital 30 is reproduced in the box below.

A food business operator is best placed to devise a safe system for supplying food and
ensuring that the food it supplies is safe; thus, it should have primary legal responsibility for
ensuring food safety. Although this principle exists in some Member States and areas of food
law, in other areas this is either not explicit or else responsibility is assumed by the competent
authorities of the Member State through the control activities they carry out. Such disparities
are liable to create barriers to trade and distort competition between food business operators
in different Member States.

From the explanatory memorandum to the initial proposal (European
Commission, 2000) by the European Commission that ultimately became the GFL,
it becomes more clear what the legislature had in mind with the concept ‘competent
authorities’. See the quote reproduced in the box below.

“In some areas of European food law, notably in hygiene legislation, the primary
responsibility for ensuring compliance with food law, and in particular the safety of the food,
rests with the food business. To complement and support this principle there must be adequate
and effective controls organised by the competent authorities of the Member States. In other
areas of food law this principle is not so widely applicable. This proposal will extend this
principle to all food law, and lead to a general review of food law to establish if this principle
is respected or whether there are rules where Community legislation has unnecessarily taken
responsibility away from the feed or food business by prescribing how a given objective has
to be achieved instead of fixing the objective.”

From this quote it becomes clear that the allocation of primary responsibility
with the FBO has consequences for the form and content of food law itself. As far
as possible the law should limit itself to setting objectives, rather than methods that
the FBO should apply. The FBO is best placed to know what is needed in its
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specific situation to achieve food safety, so it should be given the discretion to
decide on methods. The logical consequence of this is drawn in the Food Hygiene
Regulation mentioned above which in Article 5(1) stipulates that food business
operators shall put in place, implement and maintain a permanent procedure based
on the HACCP principles. HACCP stands Hazard Analysis and Critical Control
Point. It is a form of enforced self-regulation (van der Meulen & Wernaart, 2020).
Enforced in the sense both that it is a legal obligation to self-regulate in the form
of a HACCP-plan and in the sense that this self-regulation is the basis for
inspection and enforcement as addressed in the next paragraph.

4. Consequences for inspection

The CJEU ruled in 2011 in a case (Case C-382/10 Albrecht and Others, 2011;
Jansen & van der Meulen, 2026) where a retailer had been fined for selling bread
in a way that inspectors considered unhygienic. The bread was not prepackaged.
Consumers could take the bread and put it a plastic bag themselves. Inspectors
considered that under the given conditions of sale there was a high risk of
contamination. After assessing the applicable law, the CJEU considered as is
reproduced in the box below.

22: It follows that (...) where the competent authorities do not appear to have concluded that
there was actual contamination, it cannot be concluded that food business operators have
infringed (...) on the basis only of the finding that a potential purchaser could conceivably
have touched the foodstuffs by hand or sneezed on them, without considering the measures
taken by those operators (...) in order to prevent, eliminate or reduce to acceptable levels the
hazard which the contamination (...) may present and without determining that the measures
taken in that regard were insufficient in the light of all the available relevant data.

For all practical purposes this means that in situations other than those where
actual contamination has been found, the compliance by the FBO should first and
foremost be assessed on the basis of the HACCP-plan. The opinion of the inspector
is not law. Only if after assessment of the HACCP-plan it is established that the
plan is faulty and does not sufficiently manage the risk, sanctions may be called
for.

To phrase it differently, the obligation of the FBO to take responsibility through
self-regulation implies the privilege to be judged on the basis of that self-
regulation.

5. Conclusion: responsibility is both burden and privilege

While at first sight the allocation of responsibility for food safety to FBOs may
seem like stating the obvious, there is much more to it than meets the eye. FBO
responsibility in EU food law is a multi-layered principle. EU food law places with
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the FBO the burden to decide what is necessary to ensure food safety in the
business. This burden entails the obligation to self-regulate and to verify results.
The flip side of this coin it the right of the FBO to be assessed on the basis of the
self-regulation. Legislation should not unnecessarily limit the FBOs responsibility
by proscribing means rather that results. Inspectors should respect the FBOs
primary responsibility and not supplant it by the decision they might have preferred
had they been standing in the FBOs shoes.

References

Case C-382/10, Erich Albrecht and Others v Landeshauptmann von Wien,
ECLI:EU:C:2011:639 (Court of Justice of the European Union, October 6,
2011).

Case C-443/13, Ute Reindl v Bezirkshauptmannschaft Innsbruck,
ECLIL:EU:C:2014:2370 (Court of Justice of the European Union, November
13, 2014).

European Commission. (2000). Proposal for a regulation of the European Parliament
and of the Council laying down the general principles and requirements of food law,

establishing the European Food Authority, and laying down procedures in matters of

Jfood (COM/2000/0716 final). https://eur-lex.europa.cu/legal-
content/EN/TXT/?uri=COM:2000:0716:FIN

Jansen, O., & van der Meulen, B. (Eds.). (2026). Leading cases food law: EU and
the Netherlands. Brill.

Regulation (EC) No 178/2002 of the European Parliament and of the Council of
28 January 2002 laying down the general principles and requirements of food
law, establishing the European Food Safety Authority and laying down
procedures in matters of food safety. (2002). Official Journal of the European
Communities. http://data.europa.eu/eli/reg/2002/178/0j

Regulation (EC) No 852/2004 of the European Parliament and of the Council of
29 April 2004 on the hygiene of foodstuffs. (2004). Official Journal of the
European Union. http://data.europa.eu/eli/reg/2004/852/2021-03-24

van der Meulen, B., & Szajkowska, A. (2020). The general food law: General
provisions of food law. In B. van der Meulen & B. Wernaart (Eds.), EU food
law handbook (pp. 167-203). Wageningen Academic Publishers.
https://doi.org/10.3920/978-90-8686-903-9

van der Meulen, B., & Wernaart, B. (Eds.). (2020). EU food law handbook.
Wageningen Academic Publishers. https://doi.org/10.3920/978-90-8686-903-
9

169



Uluslararasi Gida Hukuku Sempozyumu - Tam Metin Bildiri Kitabt

The Role of EU Food Law in Consumer Protection

Asst. Prof. Dr. Dijana GJORGJIEVA

Faculty of law, International University Vision in Gostivar, Republic of North Macedonia
DOI: https://doi.org/10.5281/zenodo0.23532515

Abstract

The protection of human health presupposes the availability of food that
is safe for consumption. The existence of safe food for consumption is a
particularly important issue in the European Union, especially with regard to the
import of products from countries that are not members of the European Union.
This is because, once food is imported into a Member State of the European Union,
it becomes subject to the rules governing the European single market.

Accordingly, the subject of analysis in this paper is the legal framework of
the European Union, as well as the competent authorities and bodies responsible
for ensuring that safe food intended for consumers is imported. Particular emphasis
is placed on the secondary legislation of the European Union concerning the
protection of consumers from unhealthy and unsafe food, as well as on the manner
in which this legal framework should be further developed and reformed.

Keywords: healthy food, consumers, imports, European Union, reforms.

AB Gida Hukukunun Tiiketici Korumasindaki Rolii

Ozet

Insan saghgmin  korunmasi, tiikketim icin giivenli gidalarm
bulunabilirligini gerektirir. Tiiketim i¢in glivenli gidalarin varligi, 6zellikle Avrupa
Birligi iiyesi olmayan iilkelerden iiriin ithalati s6z konusu oldugunda, Avrupa
Birligi'nde 6zellikle 6nemli bir konudur. Ciinkii gida, bir Avrupa Birligi iiye
devletine ithal edildikten sonra, Avrupa tek pazarini1 yoneten kurallara tabi olur.

Buna gore, bu makalede analiz konusu, Avrupa Birligi'nin yasal ¢ercevesi
ve tiiketiciler i¢in giivenli gidalarin ithal edilmesini saglamaktan sorumlu yetkili
makamlar ve organlardir. Tiiketicilerin sagliksiz ve gilivenli olmayan gidalardan
korunmasina iligkin Avrupa Birligi'nin ikincil mevzuatina ve bu yasal ¢ercevenin
nasil daha da gelistirilmesi ve reforme edilmesi gerektigine Ozel Onem
verilmektedir.

Anahtar Kelimeler: saglikli gida, tiiketiciler, ithalat, Avrupa Birligi,
reformlar.
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Introduction

The issue of safe and healthy food is a central topic in consumer protection
law and the regulation of the European Union’s internal market. This is particularly
important in situations where the European Union, or one of its Member States,
imports agricultural and food products or raw materials from non-EU countries.
This is because, once food enters the European Union’s common market, it can be
freely and easily distributed to consumers throughout the Union.

For this reason, the question of which mechanisms exist under European
Union law to ensure the importation of safe and healthy food, as well as which
competent bodies and institutions are responsible for this matter, is both relevant
and justified. This is because, in such situations, the protection of consumer rights
cannot be ensured solely through national legislation but also requires a unified
and coordinated European system for consumer protection. Such a system must
guarantee that food circulating on the market is safe, that consumers receive
accurate information, and that mechanisms are in place to ensure the rapid
withdrawal of dangerous products from the market.

The central thesis of this paper is that European Union food law does not
merely constitute a system of rules aimed at preventing unsafe food from entering
the market, but rather an integrated legal mechanism for consumer protection. This
mechanism simultaneously safeguards consumers’ physical safety, economic
interests, and right to make informed choices, while seeking to establish a balance
between the protection of public health and the functioning of the European
Union’s internal market.

1. The Concept and Significance of the Right to Food in the
European Union

The right to food is multidimensional in nature and, within the European
Union, is the subject of study under what is known as food law and/or the right to
food as a human right. This is a field that concerns not only European Union
internal market law but also consumer law, commercial law and, more broadly,
agricultural policy and public health.

European Union food law regulates the production, processing, labelling,
marketing and safety of food. Accordingly, the aim of this body of law is to
establish rules for determining which food is safe for consumption and may
therefore be placed on the common market. Within the European Union, this field
is highly developed and aims to protect food safety, human health and consumer
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interests, while also ensuring the proper functioning of the internal market (Gupta,
2022).

Food law, as defined above, is not identical to the right to food as a human
right. Its purpose is to ensure the safety and legality of food for consumption and
its circulation on the market (Mechlem, 2004). The right to food as a human right
focuses on ensuring that every person has access to adequate and sufficient food.
In the context of the European Union, the right to food is linked to human rights,
social policy, the fight against poverty and access to basic necessities of life (Van
der Meulen, 2013).

The right to food, as a subject of study within consumer protection law and
food law in the European Union, is not regulated by a single legal act.
Consequently, consumer protection in relation to food is addressed through various
legal instruments of the secondary law of the European Union. The most important
of these is Regulation (EC) No 178/2002, which establishes the general principles
and requirements of EU food law and lays the foundations for food safety.

The issue of food safety and the legality of food for consumption and its
circulation on the market is particularly important when importing products from
countries that are not members of the European Union. In such situations,
questions arise concerning the relationship between food law and trade law, which
establishes specific rules governing the importation of food from abroad (van
Loon, 2025).

2. Regulation of the Right to Food in the European Union and
Competent Institutions

The right to food in the European Union is regulated by both primary and
secondary EU law, and is particularly well developed in the area of food safety.
European food legislation covers several areas that ensure healthy and safe food,
including food safety and hygiene, the health safety and quality of food, labelling,
composition and nutritional information, the control of pesticide residues,
contaminants and other hazardous substances, animal health and plant health, food
traceability throughout the entire production and distribution chain, and protection
against food fraud and misleading consumers. Consequently, European legislation
on healthy and safe food plays a key role in protecting consumer rights (O’Rourke,
2016).

From the consumer protection perspective, the provisions of the Treaty on
the Functioning of the European Union (TFEU) and the Charter of Fundamental
Rights of the European Union are particularly important within primary EU law.
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Specifically, Article 169 of the Treaty on the Functioning of the European
Union (TFEU) concerns consumer protection, including the protection of
consumers’ health, safety and economic interests, while Article 168 governs the
protection of public health and enables the adoption of measures to ensure a high
level of health protection.

On the other hand, the Charter of Fundamental Rights of the European
Union establishes fundamental rights relevant to food-related policies, particularly
Article 35, which concerns health protection, and Article 38, which guarantees a
high level of consumer protection.

Within the secondary law of the European Union, the principal legal
instrument concerning food is Regulation (EC) No 178/2002, which establishes
the general principles of food law, risk assessment, the prohibition of placing
unsafe food on the market, traceability and the responsibilities of food business
operators. Equally important are Regulation (EC) No 852/2004 on the general rules
on food hygiene; Regulation (EU) 2017/625 on official controls, including controls
of imported food and measures in cases of non-compliance; Regulation (EU) No
1169/2011 on the provision of food information to consumers, including labelling
and allergen information; Regulation (EC) No 396/2005 on maximum residue
levels of pesticides in or on food and feed; and Regulation (EU) 2023/915 on
maximum levels for certain contaminants in food.

The most significant legal instrument in this field is Regulation (EC) No
178/2002, known as the General Food Law Regulation. It establishes the general
principles and requirements of food law, establishes the European Food Safety
Authority (EFSA), and lays down the procedures relating to food safety.

Several European Union institutions participate in the regulation and
protection of the right to food. The most important include the European
Parliament, which adopts food legislation; the European Commission, which
proposes legislative acts, develops food safety policy and monitors the application
of EU law; the European Food Safety Authority (EFSA), whose role is scientific
rather than legislative, particularly with regard to food-related risks; the Council
of the European Union, which adopts legislative acts proposed by the European
Commission; and the Standing Committee on Plants, Animals, Food and Feed
(PAFF), which delivers opinions on proposed implementing measures concerning
the enforcement of European legislation in the areas of food safety, animal health
and plant health (European Commission, n.d.; European Parliament & Council of
the European Union, 2002).

173



Uluslararasi Gida Hukuku Sempozyumu - Tam Metin Bildiri Kitabt

3. Food Safety and Legality in Consumption and Placing Food on the
Market

A distinction must be made between food safety and food legality. In
certain situations, a product may be safe for consumption but fail to meet legal
requirements concerning labelling, documentation or import procedures.
Conversely, proper documentation alone does not guarantee that food is safe. This
is particularly important when importing food from a non-European Union (EU)
country into an EU Member State, since once food enters the EU single market, it
may potentially reach the home of any consumer.

Food safety and legality in consumption and placing food on the market,
with particular emphasis on the import of products from non-EU countries, is a
topic that can be examined from several different perspectives, namely food
legality, food safety, imports from non-EU countries, placing food on the market
and consumer protection (Pettoello-Mantovani & Olivieri, 2022).

Food legality is an aspect that demonstrates the need for products to
comply with the applicable legislation, quality standards, and rules concerning
labelling, composition and origin. This means that food, as well as its production,
import, labelling, storage and placing on the market, must comply with the
applicable legal requirements.

Food safety means compliance with hygiene and health standards, the
prevention of microbiological, chemical and physical contamination, and the
protection of consumers' health. In other words, food must not be harmful to human
health or unfit for human consumption. Food safety is an essential component of
food legality, but it is not the only requirement. For example, food may be
microbiologically safe but still be illegal if it contains an unauthorised additive,
has incorrect labelling or is sold without meeting the mandatory requirements. In
this regard, every country must have specific national legislation governing this
area (a Food Safety Law) and a competent food safety authority (a Food Agency
or another competent body). At the European Union level, Regulation (EC) No
178/2002 is of particular importance, while responsibility lies with the competent
authorities of the Member States, with the European Commission playing a role
and the European Food Safety Authority (EFSA) providing scientific support.

Imports from non-EU countries involve compliance with import
requirements, the provision of the necessary documentation, veterinary and
phytosanitary controls, and inspections at border control posts, where applicable.
Placing food on the market involves verifying whether products meet the legal
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requirements before they are offered for sale. Consumer protection involves
providing accurate information about products, ensuring traceability of their origin
and withdrawing unsafe food from the market. Food Safety and Legality in
Consumption and Placing Food on the Market, with Particular Emphasis on
Imports from Non-EU Countries

4. Food Sold on the Domestic Market That Comes from Imports
from Countries outside the European Union

The fact that food originates from a non-EU country does not, in itself,
mean that the food is unsafe. The decisive factors are the applicable legal
requirements, the risk posed by the product and the results of the relevant controls.
In other words, the minimum procedural requirements for importing products must
be satisfied.

When a product is imported from a non-EU country, for example from
North Macedonia into Germany, Austria or another EU Member State, the
procedure depends on the type of product, its origin, the country of dispatch and
the risk it poses to human health, animal health, plant health or the environment.

When a product is imported from a non-EU country into an EU Member
State, two distinct procedures are carried out in parallel: the customs procedure,
which determines the customs classification, origin, customs duties and conditions
for the release of goods for free circulation; and the official control procedure,
which verifies whether the product meets the specific requirements of the
European Union, such as food safety requirements, veterinary and phytosanitary
conditions, chemical regulations or technical standards.

The difference between the customs procedure and the official control
procedure lies in what is being checked, why it is being checked and which
requirements must be met for the goods to be imported and sold in the European
Union.

The customs procedure concerns the customs and financial treatment of
goods upon importation. Through this procedure, customs authorities verify:
Which tariff classification applies to the product (customs classification). The
country of origin of the product and whether a preferential customs duty rate may
apply (origin of goods). The value to be used as the basis for calculating customs
duties (customs value). The amount payable upon importation, including customs
duties and other import charges. Whether the conditions for releasing the goods for
free circulation have been met (customs status of the goods). Therefore, the
purpose of the customs procedure is to determine whether the import has been
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correctly declared, whether customs obligations have been fulfilled and whether
the goods may acquire the status of Union goods through their release for free
circulation.

Unlike the customs procedure, the official control procedure aims to
determine whether a product meets the applicable legal requirements for
importation, placement on the market or use within the European Union. The
official control procedure concerns the conformity of a product with specific EU
regulations. Rather than focusing on customs duties, this procedure determines
whether the product is safe and complies with the legal requirements for
importation, placement on the market or use. Depending on the type of product,
the competent authorities verify the following: Food safety: Whether the food is
safe for consumers.Veterinary requirements: Whether products of animal origin
comply with veterinary and health requirements. Phytosanitary requirements:
Whether plants and plant products meet the requirements for protection against
pests and diseases. Chemical regulations: Whether restrictions on hazardous
substances and chemicals have been met. Technical standards and safety: Whether
the product complies with the applicable safety, labelling and conformity
requirements.

The control procedure may include documentary checks, physical
inspections, sampling and laboratory testing. Not all checks apply to every product;
only those relevant to the specific product are carried out.

Let us assume that a company in North Macedonia imports cheese from a
non-EU country for sale in Germany. Through the customs procedure, the
authorities determine the tariff category of the cheese, its customs value, its origin
and the applicable customs duties. During the official control procedure, the
competent authorities verify whether the cheese meets the requirements for
importing products of animal origin, including the necessary certificates,
production conditions and health safety requirements.

Therefore, although both procedures take place during the importation of
goods from a non-EU country, they have different objectives and are independent
of each other in terms of the matters they examine. For this reason, when importing
food or food raw materials from a third country into the European Union, paying
customs duties alone is insufficient. Depending on the product, all applicable
requirements for importation and placement on the market must also be fulfilled.

When food is imported from a third country into the European Union,
official controls are carried out by the competent authorities of the Member State
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through which the product enters the EU, as well as by other specialised
authorities, depending on the type of product and the risk it poses. In most cases,
these are the national competent authorities of the importing Member State.

EFSA conducts scientific risk assessments relating to food, including risks
associated with microbiological contamination, mycotoxins and pesticide residues.
However, EFSA does not physically inspect consignments at the border and does
not decide whether they may be released onto the market.

Depending on the product, the competent authorities may include:
Veterinary authorities, responsible for products of animal origin. Food safety
authorities, responsible for food and other products within their remit.
Phytosanitary authorities, responsible for plants and plant products. Other
specialised inspection authorities, depending on the type of product. Authorised
national authorities conduct official controls at border control posts. For
consignments subject to mandatory border controls, the following checks are
carried out at the relevant border control post: Documentary checks: Verification
of certificates and accompanying documents. Identity checks: Verification that the
product corresponds to the accompanying documents, including its markings and
seals. Physical checks: Inspection of the goods, sampling and laboratory analyses,
where applicable. Not all food of non-animal origin must pass through a border
control post. This depends on the product category and the applicable legislation
and measures. Where necessary, official laboratories analyse samples taken from
consignments. These analyses may examine: Pesticide residues.Aflatoxins and
other mycotoxins. Salmonella and other pathogenic microorganisms.Heavy metals
and other contaminants, where relevant. The results provide the competent
authority with a basis for deciding on the appropriate subsequent action.
Laboratories generally do not independently act as the authorities responsible for
authorising the release of consignments.

The European Union has documented cases in which food imported from
non-EU countries was found to be unsafe because of pesticides, bacteria or toxins.
For example, in 2022, the European Commission recorded 430 notifications
relating to pesticide residues in fruit and vegetables from Tiirkiye. In certain cases,
pesticides were detected during border controls, while in others they were detected
after the products had reached the market. Fish from Fukushima and other food
products from Japan were subject to specific food safety restrictions in the
European Union from March 2011 until 3 August 2023, following the nuclear
accident at the Fukushima Daiichi nuclear power plant. However, this does not
mean that all fish from Fukushima were prohibited or that they were considered
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unsafe to eat throughout that entire period. Similarly, sesame seeds from India and
Ethiopia have been subject to increased controls because of the risk of Salmonella,
a bacterium that can cause food poisoning. In this regard, European legislation
establishes specific import conditions for sesame seeds from Ethiopia because of
this risk. Sesame seeds and products derived from them have also been included
in broader notifications concerning microbiological contamination. Peanuts and
peanut products originating from Egypt are likewise subject to specific import
controls because of aflatoxins. These toxins are produced by certain types of mould
and can pose a serious health risk. European legislation provides for increased
checks on such products. In 2024, the European Commission also identified a risk
associated with pesticide residues in certain types of yardlong beans originating
from Bangladesh, including the species Lablab purpureus.

The European Union currently uses the Rapid Alert System for Food and
Feed (RASFF) to exchange notifications concerning risks associated with food and
animal feed. This database can be searched by country of origin, product, pesticide
or bacterium.

In addition, the European Commission provides information on food
import controls, explaining when and why increased controls are introduced.
Commission Implementing Regulation (EU) 2024/3153 is a specific legal
document addressing risks associated with imports from third countries.

Conclusion

European Union food law represents a complex and integrated legal
system whose objective is not limited solely to prevent risks related to food safety
but also encompasses the broader protection of consumers’ rights and interests. By
establishing clear rules and standards for production, processing, distribution, and
labelling of food, the European Union seeks to ensure a high level of public health
protection, prevent fraudulent commercial practices, and enable consumers to
make informed decisions when choosing food products. Furthermore, through
official controls of products, compliance with safety requirements and legal
conditions for import, placing them on the market, or use is verified, particularly
in cases where products are imported from non-EU countries.

At the same time, the European Union’s legal framework plays a
significant role in ensuring the smooth functioning of the internal market by
harmonizing rules among Member States and creating conditions for the free
movement of food. In this regard, consumer protection and the functioning of the
internal market should not be regarded as conflicting objectives, but rather as two
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interconnected aspects of a unified legal system. Their harmonization contributes
to increasing consumer confidence, ensuring legal certainty for economic
operators, and promoting stability in the food market.

The reform of the European Union’s secondary legislation on healthy and
safe food should focus on clearer and more harmonized regulations, science-based
decision-making, more efficient inspection controls, digital traceability, and
stronger consumer protection.
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Abstract

Food labelling is one of the principal legal instruments for protecting
consumers in modern food markets. Because consumers generally cannot
independently verify the composition, production methods, nutritional
characteristics, origin, or safety of food products before purchase, accurate and
accessible food information is essential for informed decision-making. This paper
examines the role of food labelling in consumer protection from legal and practical
perspectives, focusing on the European Union and Turkish regulatory frameworks
and taking into account relevant international standards developed by the Codex
Alimentarius Commission. The analysis addresses mandatory food information,
allergen declarations, date marking, nutrition labelling, origin information,
misleading presentation, and the responsibilities of food business operators.
Particular attention is given to the principle that food information must not merely
exist, but must also be visible, legible, understandable, and sufficiently clear to
prevent consumers from forming a false impression about a product. The paper
further considers emerging challenges associated with online food sales, digital
food information, front-of-pack nutrition labelling, and food literacy. A
comparative examination of EU and Turkish rules demonstrates substantial
convergence in the objectives of consumer protection, food safety, transparency,
and prevention of misleading practices. The paper concludes that effective food
labelling requires a combination of clear legal standards, responsible conduct by
food business operators, effective administrative enforcement, and consumer
education.

Keywords: food labelling; consumer protection; food safety; food information;
Turkish food law

Ozet

Gida etiketlemesi, modern gida piyasalarinda tiiketicilerin korunmasini
saglayan temel hukuki araglardan biridir. Tiketiciler, satin alma Oncesinde
gidalarin bilesimini, iiretim ydntemlerini, besin ozelliklerini, menseini veya
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giivenligini ¢ogu zaman bagimsiz olarak dogrulayamadiklar i¢in dogru ve
erisilebilir gida bilgisi bilingli karar verme agisindan biiyiik 6nem tagimaktadir. Bu
calisma, gida etiketlemesinin tiiketicinin korunmasindaki roliinii hukuki ve pratik
acilardan incelemekte; Avrupa Birligi ve Tiirk mevzuatini, Codex Alimentarius
Komisyonu tarafindan gelistirilen ilgili uluslararasi standartlar1 da dikkate alarak
ele almaktadir. Calismada zorunlu gida bilgileri, alerjen bildirimi, tarih isaretleri,
beslenme bildirimi, mense bilgisi, yaniltici sunum ve gida isletmecilerinin
sorumluluklar1 incelenmektedir. Ozellikle gida bilgisinin yalmzca mevcut
olmasinin yeterli olmadigi; tiiketicinin {irtin hakkinda yanlis bir izlenime
kapilmasini 6nlemek i¢in bilgilerin goriiniir, okunabilir, anlasilabilir ve yeterince
acik olmasi gerektigi vurgulanmaktadir. Calisma ayrica ¢evrimici gida satiglari,
dijital gida bilgileri, ambalaj 6nii beslenme etiketlemesi ve gida okuryazarligi gibi
yeni gelismelerden kaynaklanan sorunlari ele almaktadir. Avrupa Birligi ve Tiirk
mevzuatinin karsilastirilmasi, tiikketicinin korunmasi, gida giivenligi, seffaflik ve
yaniltict uygulamalarin 6nlenmesi bakimindan 6nemli o6lgiide yakinlasma
bulundugunu gostermektedir. Sonug olarak etkili gida etiketlemesi; agik hukuki
kurallarin, gida isletmecilerinin sorumlu davranislarinin, etkin idari denetimin ve
titketici egitiminin birlikte uygulanmasini gerektirmektedir.

Anahtar Kelimeler: gida etiketlemesi; tiiketicinin korunmasi; gida giivenligi;
gida bilgisi; Tiirk gida hukuku

1. Introduction

Food is an essential component of everyday life and, unlike many ordinary
consumer goods, may directly affect human health and safety. Consumers purchase
food products in circumstances in which they frequently cannot independently
verify the ingredients, production methods, nutritional composition, origin, or
safety characteristics of the product. The consumer therefore depends to a
significant extent on information supplied by the producer, importer, distributor,
retailer, or food service operator.

Food labelling represents one of the principal legal mechanisms through which
this information is communicated. The label can provide information concerning
the name of the food, ingredients, allergens, quantity, nutritional values, date
marking, storage conditions, instructions for use, origin, and the identity of the
responsible food business operator. Consequently, food labelling has both an
informational and a protective function. It enables consumers to make purchasing
decisions while simultaneously reducing risks associated with unsafe, unsuitable,
or misleadingly presented food.
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The European Commission describes food labelling as an important means of
ensuring that consumers receive accurate and honest information and are able to
make informed choices. Regulation (EU) No. 1169/2011 on the provision of food
information to consumers establishes general principles, requirements, and
responsibilities concerning food information and specifically food labelling
(European Commission, 2026a).

The importance of food labelling has also increased as food markets have
become more complex. Modern consumers encounter products containing
numerous ingredients, additives, allergens, nutritional claims, health-related
representations, alternative proteins, plant-based products, and products marketed
through digital channels. In such an environment, the consumer’s ability to
understand the information provided on the package becomes a significant element
of effective consumer protection.

Food labelling also demonstrates the interdisciplinary character of food law.
Its regulation involves public health, administrative law, consumer law,
commercial law, competition, advertising, and, in certain circumstances,
intellectual property. The legal regulation of labels therefore seeks to reconcile
several objectives: protecting human health, ensuring fair competition, preventing
deception, facilitating informed consumer choice, and allowing legitimate
commercial communication.

This paper examines the role of food labelling in consumer protection from
legal and practical perspectives. It focuses particularly on three regulatory levels:
international standards developed within the Codex Alimentarius framework, the
European Union food-information regime, and the Turkish food-labelling
framework. The paper also considers contemporary issues such as nutrition
labelling, front-of-pack information, online food sales, digital information, and
food literacy.

2. Food Labelling as an Instrument of Consumer Protection

The basic legal function of food labelling is to correct the information
imbalance between food businesses and consumers. A food producer generally
possesses considerably more information about a product than the person
purchasing it. The producer knows the ingredients, formulation, production
process, nutritional composition, storage requirements, and relevant characteristics
of the product. The consumer usually does not have direct access to this
information.
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This information asymmetry creates a legal justification for mandatory
disclosure. If food businesses were permitted to provide only information they
considered commercially advantageous, consumers could have difficulty
identifying allergens, nutritional characteristics, ingredients, or the actual nature of
the food. Mandatory labelling rules therefore establish a minimum level of
information that must be made available.

The World Health Organization identifies food labelling as an important means
through which consumers can receive information concerning the characteristics
of food and make informed purchasing decisions. Food labels may communicate
information relating to ingredients, quantity, durability, origin, nutritional
composition, storage, and other characteristics. They may also contain marketing
claims, which creates a need to distinguish between informative communication
and potentially misleading commercial presentation (World Health Organization
[WHO], n.d.).

The protective function of labelling can be divided into at least four
dimensions.

First, labelling protects physical health and safety. Information about allergens,
ingredients, storage conditions, and date marking can be essential for preventing
health risks.

Second, labelling protects economic interests. Consumers should be able to
determine what they are purchasing and compare products without being misled
about their composition, quantity, or characteristics.

Third, labelling supports autonomous decision-making. Consumers may have
religious, ethical, environmental, nutritional, medical, or personal reasons for
selecting particular foods. Accurate information allows consumers to act according
to those preferences.

Fourth, labelling contributes to market transparency. When businesses are
subject to common information requirements, competition is less dependent on
deceptive or ambiguous representations and more dependent on the actual
characteristics of products.

Accordingly, the legal regulation of food labelling should not be understood
merely as a technical packaging requirement. It constitutes part of the broader legal
architecture through which the food market operates.

183



Uluslararasi Gida Hukuku Sempozyumu - Tam Metin Bildiri Kitabt

3. International Standards: The Codex Alimentarius Framework

Food markets are increasingly international. Products may be produced in one
country, processed in another, packaged in a third, and sold to consumers in a
fourth. This internationalisation creates a need for common approaches to food
information.

The Codex Alimentarius Commission, established jointly by the Food and
Agriculture Organization of the United Nations and the World Health
Organization, plays an important role in developing international food standards
and guidelines. The Codex Committee on Food Labelling develops standards and
guidelines relating to food information and nutrition labelling (Codex Alimentarius
Commission, 2015, 2024).

The General Standard for the Labelling of Pre-packaged Foods provides a
major international reference point for food-labelling regulation. Codex also
maintains guidelines on nutrition labelling and has increasingly addressed food
information provided through digital and electronic means (Codex Alimentarius
Commission, 2024).

The Codex approach is important because it demonstrates that food labelling
is not solely a domestic consumer-law issue. Rather, it forms part of the
international governance of food safety and trade.

An important principle in international food labelling is that information
should assist consumers in making appropriate choices while avoiding false,
misleading, or deceptive representations. The Codex Guidelines on Nutrition
Labelling expressly identify the provision of information enabling consumers to
make informed choices as one of the objectives of nutrition labelling and
emphasise that nutrition information should not be false or misleading (Codex
Alimentarius Commission, 2015).

The development of guidelines concerning e-commerce is particularly relevant
to contemporary consumer protection. Codex has adopted guidelines addressing
the provision of food information for pre-packaged foods offered through e-
commerce, recognising that consumers may purchase products without physically
examining the packaging (Codex Alimentarius Commission, 2024).

This development illustrates a broader transformation in food information law.
Traditional labelling rules were designed primarily around physical packaging in
physical retail environments. Digital commerce changes the point at which
information must become available. If consumers can order food online, essential
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information may need to be accessible before the purchase is completed rather than
only after delivery.

4. The European Union Legal Framework

The European Union has developed one of the most comprehensive regulatory
frameworks concerning food information. Regulation (EU) No. 1169/2011 on the
provision of food information to consumers establishes general principles and
requirements for food information and clarifies the responsibilities of food
business operators.

The Regulation seeks to guarantee consumers’ right to information while
establishing harmonised requirements across the internal market. It applies to food
business operators at the stages of the food chain where their activities concern the
provision of food information to consumers and covers foods intended for the final
consumer and foods supplied to mass caterers (European Commission, 2026a).

For pre-packed foods, mandatory information includes, among other matters,
the name of the food, list of ingredients, allergen information, quantity of certain
ingredients where required, net quantity, date of minimum durability or use-by
date, storage conditions, the name and address of the responsible food business
operator, certain origin information, instructions for use where necessary, alcoholic
strength for relevant beverages, and nutrition information (European Commission,
2026a).

This list demonstrates that the EU treats food information as a
multidimensional consumer right. It is not sufficient to identify the product by
name. Consumers must receive information allowing them to understand its
composition and characteristics.

4.1 Mandatory information and transparency

Mandatory information serves as the minimum information threshold. The
purpose is not to force consumers to read every piece of information on a label,
but to ensure that essential information exists and is available when needed.

The legal requirement is particularly significant because food labels operate
before the purchase. In contrast to remedies available after a consumer has suffered
harm, labelling regulation is preventive. It attempts to reduce the possibility of
harm or deception by requiring disclosure in advance.
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4.2 Allergens

Allergen information is among the clearest examples of the relationship
between labelling and consumer safety. The EU framework requires allergens
contained in food to be communicated, including for pre-packed foods through the
list of ingredients and, for relevant non-pre-packed foods, through mandatory
allergen information (European Commission, 2026a).

This information may be particularly important because consumers with food
allergies may experience serious adverse reactions after exposure to specific
substances. Consequently, allergen labelling has a stronger safety dimension than
many other forms of commercial information.

The EU framework requires allergens in the list of ingredients to be
emphasised through a distinct typographical presentation, making them more
readily identifiable. The system therefore illustrates that the legal question is not
only whether information exists, but also whether it is sufficiently visible to be
useful.

4.3 Date marking

Date marking also performs an important protective function. The distinction
between “best before” and “use by” dates is relevant because the two expressions
concern different concepts.

The “best before” date generally concerns the quality of food, whereas the “use
by” date relates to safety. The European Commission identifies date marking as
one of the core pieces of information required for consumers and explains that
these markings help consumers understand the quality or safety period of food
products (European Commission, 2026a).

Clear date marking can reduce both food-safety risks and unnecessary food
waste. However, consumers must understand the legal and practical meaning of
the different forms of date marking. This illustrates the importance of food literacy
alongside formal legal requirements.

5. Nutrition Labelling and Consumer Choice

Nutrition information represents another major dimension of food labelling.
Nutritional information can enable consumers to compare products according to
energy, fat, saturated fat, carbohydrates, sugars, protein, and salt.

Under Regulation (EU) No. 1169/2011, the majority of pre-packed foods must
carry a nutrition declaration containing energy value and specified nutrient
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quantities. The European Commission explains that this information is generally
presented in a tabular format, subject to exceptions where the available space does
not permit such presentation (European Commission, 2026b).

The importance of nutrition labelling extends beyond individual purchasing
decisions. WHO considers nutrition labelling an important policy instrument that
can help consumers make informed purchases and healthier dietary choices. It also
identifies front-of-pack labelling as a form of supplementary information that may
make nutritional information easier to understand (WHO, 2019).

However, nutrition information also presents a legal and practical challenge. A
label can be technically accurate while still being difficult for an ordinary
consumer to understand. Complex numerical information may satisfy a formal
disclosure requirement without necessarily producing meaningful consumer
comprehension.

For this reason, the debate concerning front-of-pack labelling is significant.
Front-of-pack systems attempt to provide simplified information at the point where
the consumer is making a purchasing decision. WHO describes front-of-pack
labelling as a policy tool intended to facilitate consumer understanding of
nutritional information and support healthier choices (WHO, 2019).

The legal challenge is to establish a system that provides useful simplification
without creating an inaccurate or excessively simplistic representation of the
nutritional quality of food. WHO has also noted that certain nutrition-labelling
approaches can create false perceptions of healthfulness or confuse consumers,
demonstrating that the design and implementation of labelling systems matter as
much as their existence (WHO, 2021).

Therefore, effective nutrition labelling requires a balance between
completeness and comprehensibility.

6. Misleading Labelling and Consumer Protection

One of the most important functions of food law is preventing consumers from
being misled about the nature or characteristics of food.

A label can potentially mislead consumers through words, images, symbols,
colours, product names, claims, or combinations of these elements. Misleading
presentation does not necessarily depend on an explicit false statement. An overall
presentation may create an impression that does not correspond to the actual
composition of the product.
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This problem is particularly important where a product visually suggests the
presence of an ingredient that is not actually present or where a substitute
ingredient is used. The legal response in such cases demonstrates the importance
of regulating not only written statements but also the overall presentation of food.

EU law requires food information not to be misleading, particularly regarding
the characteristics of the food and its nature, identity, properties, composition,
quantity, durability, origin, and method of manufacture or production (European
Commission, 2026c).

This principle reflects a broader concept of consumer protection: consumers
should not be required to possess specialist knowledge in order to discover that the
general impression created by a product is inaccurate.

Consequently, legal assessment of labels should consider the perspective of the
average consumer and the totality of the presentation. A product’s image, name,
wording, and other visual elements may collectively communicate a message even
if no single element is independently false.

7. The Turkish Food-Labelling Framework

Turkey provides a particularly relevant case for comparative analysis because
its food-labelling rules have developed with significant attention to European
Union standards.

The Turkish Ministry of Agriculture and Forestry states that food-labelling
rules are regulated through the Turkish Food Codex Regulation on Food Labelling
and Consumer Information, which was prepared in alignment with the European
Union. The framework establishes mandatory information requirements, general
rules concerning food information, and responsibilities of food business operators
(Republic of Tiirkiye, Ministry of Agriculture and Forestry, 2017).

The Turkish regulation was published in the Official Gazette on 26 January
2017. Its stated purpose includes establishing rules for the high-level protection of
consumers in relation to information about food, including differences in
perception and information needs. It also establishes general rules, requirements,
and responsibilities concerning food information, particularly labelling (Republic
of Tiirkiye, Ministry of Agriculture and Forestry, 2017).

This framework demonstrates the central role of consumer information within
Turkish food law.
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7.1 Recent developments

The Turkish regulatory framework has continued to evolve. In April 2024,
changes were introduced with the stated objective of meeting consumers’
information needs, ensuring accurate information, improving food literacy, and
achieving a high level of consumer protection (Republic of Tiirkiye, Ministry of
Agriculture and Forestry, 2026).

Among the recent developments are requirements concerning the presentation
of the food name and net quantity in the principal field of vision and restrictions
concerning representations that could create misleading impressions about the
characteristics of food (Republic of Tiirkiye, Ministry of Agriculture and Forestry,
2024).

The Turkish Ministry of Agriculture and Forestry also updated its
implementation guidance in March 2026. The updated guidance addresses issues
including the presentation of certain products, terminology, food images, and
mandatory information concerning ingredients and energy values in certain food-
service establishments (Republic of Tiirkiye, Ministry of Agriculture and Forestry,
2024).

These developments are particularly relevant to the principle that effective
labelling regulation must respond to practical forms of consumer deception and
changing market practices.

For example, the Turkish guidance addresses the use of images and expressions
that could create the impression that a product contains an ingredient when the
product instead obtains a similar flavour through an aroma. The regulatory
approach illustrates the idea that consumer protection must address the overall
impression created by a label rather than only literal written statements (Republic
of Tiirkiye, Ministry of Agriculture and Forestry, 2024).

8. Food Business Operators and Legal Responsibility

An effective food-labelling system requires clear allocation of responsibility.
If information on a label is incorrect, consumers and authorities must be able to
identify which actor is responsible for compliance.

The EU framework expressly addresses the responsibilities of food business
operators concerning food information. Regulation (EU) No. 1169/2011
establishes responsibilities throughout the relevant stages of the food chain
(European Commission, 2026c¢).
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This approach is important because the modern food supply chain may involve
multiple actors. A manufacturer may produce a food, another company may
package it, an importer may place it on a foreign market, and a retailer may sell it
to consumers.

Legal responsibility therefore has a preventive function. Food businesses
should verify the accuracy of labels before products enter the market rather than
relying exclusively on governmental inspection after products are sold.

The Turkish framework similarly places obligations on food businesses and
requires compliance with relevant regulatory guidance. The Turkish Ministry has
stated that food operators must comply with provisions contained in the relevant
guidance concerning food labelling and consumer information (Republic of
Tiirkiye, Ministry of Agriculture and Forestry, 2026).

This allocation of responsibility corresponds to a broader principle of food law:
those who control the production and marketing process are generally better
positioned than individual consumers to identify and prevent information-related
risks.

9. Origin Labelling

Origin information can also influence consumer decisions. Consumers may
care about where a food was produced or where its principal ingredients originated
for reasons relating to quality, safety, ethics, culture, environmental concerns, or
personal preference.

The EU framework does not impose a universal requirement that every food
product always carry country-of-origin information. Instead, origin information is
mandatory in specified circumstances, including where omission could mislead
consumers, as well as for certain categories of food subject to specific requirements
(European Commission, 2026d).

This approach reflects the tension between transparency and proportionality.
Requiring extensive origin information for every ingredient could make labels
excessively complex and costly, while insufficient origin information may prevent
consumers from understanding the actual provenance of a product.

Therefore, origin labelling must balance the consumer’s interest in
transparency with the practical requirements of food production and trade.
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10. Food Labelling in E-Commerce

Digitalisation has transformed food purchasing. Consumers can now purchase
food without physically entering a shop and, in many cases, without seeing the
physical packaging before completing the transaction.

This creates a new legal question: when must food information be provided?

The EU framework applies food information requirements to distance selling
and seeks to ensure that consumers have access to relevant information when
purchasing food online (European Commission, 2026a).

The Codex Alimentarius Commission has also developed guidelines
specifically addressing food information for pre-packaged foods offered through
e-commerce. The guidelines emphasise the need for mandatory information to be
clear, prominent, and readily legible and address the suitability of language for
consumers in the country where food is marketed (Codex Alimentarius
Commission, 2024).

This development is important because traditional packaging-based regulation
can become insufficient when the consumer’s decision is made on a screen rather
than in front of a physical package.

Digital food information should therefore not be treated as a separate
consumer-protection issue. It is an extension of the basic principle that consumers
should receive essential information before making their purchasing decision.

11. Accessibility, Legibility, and Food Literacy

The effectiveness of food labelling depends not only on the legal quantity of
information but also on its accessibility.

Information may be legally present but practically ineffective if it is too small,
poorly positioned, excessively technical, or difficult to understand. This creates a
distinction between formal compliance and substantive effectiveness.

The Codex guidance concerning online food information provides that
required information should be clear, prominent, and readily legible under normal
conditions of use (Codex Alimentarius Commission, 2024).

Similarly, EU food information rules establish requirements concerning the
presentation and legibility of mandatory information. The objective is not merely
to place information somewhere on the package but to make it accessible to the
consumer.
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Food literacy is also relevant. Consumers need a basic ability to understand
terms such as “use by,” “best before,” nutritional values, allergens, ingredients, and
certain voluntary claims.

The Turkish Ministry has expressly identified increasing food literacy as one
of the objectives associated with recent changes to the food-labelling framework
(Republic of Tiirkiye, Ministry of Agriculture and Forestry, 2026).

This suggests that consumer protection should be understood as a combination
of regulation and education. Legal rules can require accurate information, but
consumers must also be able to interpret that information.

12. The Relationship Between Mandatory and Voluntary Information
Food labels contain both mandatory and voluntary information.

Mandatory information is established by law and represents the minimum
information required for consumer protection. Voluntary information, by contrast,
may be provided by businesses for marketing or other commercial purposes,
subject to legal restrictions.

The distinction is particularly important for nutrition and health claims. Words
such as “low fat,” “high fibre,” “natural,” “organic,” “sugar-free,” or similar
statements may influence consumer perception. The more commercially attractive
a claim is, the greater the importance of ensuring that consumers are not given a

misleading impression.

The Codex Guidelines on Nutrition Labelling emphasise that nutrition
information and claims should not be false, misleading, or deceptive (Codex
Alimentarius Commission, 2015).

The EU framework similarly requires voluntary food information not to
mislead consumers and provides conditions concerning the use and presentation of
such information (European Commission, 2026e).

This demonstrates that freedom of commercial communication is not absolute
in food markets. Because food claims can influence consumer behaviour and
potentially health outcomes, legal regulation places limits on how such claims may
be presented.

13. Challenges in the Effective Enforcement of Labelling Rules

Even a comprehensive regulatory framework cannot protect consumers
effectively without enforcement.
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Food-labelling compliance can involve administrative inspections, laboratory
analysis, documentary checks, market surveillance, consumer complaints, and
sanctions. The difficulty is that misleading presentation is not always easy to detect
through laboratory testing alone. A laboratory may determine the chemical
composition of a product, but legal assessment may also require consideration of
the words, images, design, and overall presentation.

This means that food control authorities require both scientific and legal
expertise.

Another challenge is the rapid development of food marketing. New products
and marketing techniques may appear faster than regulatory systems can adapt.
Plant-based products, alternative proteins, novel foods, digital commerce,
influencer marketing, and sophisticated packaging designs create new questions
regarding consumer information.

The Turkish Ministry’s continuing updates to its labelling guidance illustrate
the dynamic character of this field. The guidance has been amended in response to
practical problems involving product presentation, terminology, food images, and
consumer information (Republic of Tiirkiye, Ministry of Agriculture and Forestry,
2026).

The EU system also continues to develop as policymakers consider new forms
of food information and digitalisation (European Commission, 2026¢).

Effective enforcement therefore requires a regulatory system capable of
responding to technological and commercial change without compromising legal
predictability.

14. Comparative Observations: Turkey and the European Union

The comparison between Turkey and the European Union reveals substantial
similarities in the structure and objectives of food-information regulation.

Both systems emphasise mandatory food information, consumer protection,
prevention of misleading practices, allergen information, nutritional information,
and the responsibility of food business operators.

Turkey’s regulatory framework explicitly developed with attention to EU
alignment. The Turkish Ministry has described its food-labelling rules as being
prepared in accordance with EU harmonisation principles (Republic of Tiirkiye,
Ministry of Agriculture and Forestry, 2026).

At the same time, Turkish regulatory practice demonstrates an emphasis on
addressing concrete forms of misleading presentation in the domestic market.
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Recent rules concerning product names, images, flavour representations, and the
use of certain expressions demonstrate a regulatory interest in preventing
consumers from forming an inaccurate impression about the nature or composition
of food (Republic of Tiirkiye, Ministry of Agriculture and Forestry, 2024).

The EU framework, meanwhile, operates within a harmonised internal market
and is complemented by a substantial body of European-level guidance and sector-
specific legislation.

The comparison indicates that effective food-labelling law requires both
general principles and detailed implementation rules. General principles such as
“do not mislead the consumer” provide the legal foundation, while detailed rules
concerning allergens, nutrition, origin, product names, and presentation provide
predictability for businesses and authorities.

15. Practical Recommendations

Several principles can be identified for strengthening food labelling as a
consumer-protection instrument.

First, mandatory information should remain accurate and comprehensive,
particularly for information directly connected with health and safety.

Second, information should be visible and legible. A legal obligation to
disclose information is of limited practical value if consumers cannot reasonably
find or read it.

Third, food information should be understandable. Excessively technical
terminology may satisfy formal requirements without producing meaningful
consumer protection.

Fourth, the regulatory assessment should consider the overall impression
created by the label. Consumer deception may arise from the interaction between
words, images, colours, symbols, and product presentation.

Fifth, digital food sales should provide essential information before purchase,
rather than requiring consumers to wait until the product is delivered.

Sixth, authorities should strengthen food literacy so that consumers can
understand the information provided.

Seventh, enforcement should be sufficiently flexible to address new
technologies and marketing practices while maintaining clear legal standards.
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Finally, international cooperation remains important. Codex standards, EU
regulation, and national food laws should continue to interact in a way that
promotes food safety, consumer protection, and predictable international trade.

16. Conclusion

Food labelling is a central component of contemporary food law and consumer
protection. It transforms information that is primarily held by food businesses into
information that can be accessed and used by consumers.

The legal significance of food labelling extends beyond packaging. It
encompasses the protection of health, economic interests, informed decision-
making, market transparency, and fair competition. Mandatory information
concerning ingredients, allergens, nutritional composition, dates, storage, quantity,
and origin provides consumers with the basic information necessary to evaluate
food products.

The European Union’s Regulation (EU) No. 1169/2011 demonstrates a
comprehensive approach based on the consumer’s right to food information and
on clearly defined responsibilities for food business operators (European
Commission, 2026¢).

The Turkish framework follows a comparable direction and has developed
through substantial alignment with EU principles. Recent Turkish reforms and
guidance demonstrate increasing attention to consumer information, food literacy,
and the prevention of misleading representations (Republic of Tiirkiye, Ministry
of Agriculture and Forestry, 2026).

Internationally, Codex Alimentarius provides an important framework for
harmonising approaches to food labelling and nutrition information, including
emerging issues such as digital food information and e-commerce (Codex
Alimentarius Commission, 2015, 2024).

Nevertheless, the existence of detailed rules does not automatically guarantee
effective consumer protection. The practical effectiveness of food labelling
depends on accuracy, visibility, legibility, comprehensibility, enforcement, and
consumer literacy. A label that contains technically correct information but
communicates it in a confusing or misleading manner may fail to fulfil the
substantive objective of consumer protection.

The future development of food labelling law should therefore focus not
merely on increasing the amount of information provided, but on improving the
quality, accessibility, clarity, and reliability of information. This is particularly
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important as food markets become more international, digital, technologically
innovative, and commercially sophisticated.

Ultimately, effective food labelling should enable consumers to answer a
fundamental question before purchasing a product: What exactly am I buying, and
is this product suitable for me? Food law fulfils its consumer-protection function
when the legal system ensures that the answer can be obtained from information
that is accurate, understandable, accessible, and trustworthy.
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Abstract

The internationalisation of food supply chains has transformed food products
from locally produced goods into commercial assets that carry geographical
reputation, traditional knowledge, innovative formulations, distinctive packaging
and branding. Each of these elements may engage a different form of intellectual
property, yet protection becomes fragmented when products cross borders, because
rights are territorial and national systems differ.

This paper examines the protection of food-related intellectual property across
the international food supply chain, with particular attention to geographical
indications, trademarks, trade secrets and industrial designs. It proposes an
analytical “IP map” that identifies the relevant intangible assets at each stage, from
production and processing to packaging, branding, distribution and trade. Tiirkiye
and Egypt serve as comparative perspectives, not isolated national case studies, to
show how food identity may be protected in cross-border markets. The paper also
considers how European Union and international frameworks, including the recent
EU regulation on geographical indications, affect food products originating outside
the EU.

Responding to the symposium’s question whether food law is an autonomous
discipline or a cross-cutting field, the paper argues that food-related intellectual
property is fragmented across rights, actors, durations and enforcement
mechanisms. It concludes that effective protection of food identity requires an
integrated approach that treats the overlapping rights along the supply chain as a
coordinated whole, rather than as separate legal categories.

Keywords: Food law; Geographical indications; Intellectual property; Food
supply chains; European Union law
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Sinirlar Otesinde Gida Kimliginin Korunmasi: Fikri Miilkiyet ve Uluslararas:
Gida Tedarik Zinciri

Ozet

Gida tedarik zincirlerinin uluslararasilagsmasi, gida iriinlerini yerel olarak
iiretilen mallardan; cografi itibar, geleneksel bilgi, yenilik¢i formiilasyonlar, ayirt
edici ambalaj ve marka gibi unsurlar1 biinyesinde barindiran ticari varliklara
doniistirmiistlir. Bu unsurlarin her biri farkli bir fikri miilkiyet hakkini giindeme
getirebilir; ancak triinler siirlart astiginda, haklarin iilkesel niteligi ve ulusal
hukuk sistemleri arasindaki farkliliklar nedeniyle koruma parcali hale gelmektedir.

Bu calisma, uluslararasi gida tedarik zinciri boyunca gidayla baglantili fikri
miilkiyetin korunmasini; 6zellikle cografi isaretler, markalar, ticari sirlar ve
endiistriyel tasarimlar bakimindan incelemektedir. Uretim ve islemeden
ambalajlamaya, markalagsmaya, dagitima ve ticarete kadar her asamadaki ilgili
gayri maddi varliklar belirleyen analitik bir “fikri miilkiyet haritasi” 6nermektedir.
Tiirkiye ve Maisir, birbirinden bagimsiz ulusal vaka ¢aligmalari olarak degil, gida
kimliginin smir Otesi piyasalarda nasil korunabilecegini gostermek {izere
karsilastirmali perspektifler olarak ele alinmaktadir. Calisma ayrica, cografi
isaretlere iligkin yakin tarihli AB diizenlemesi dahil olmak iizere Avrupa Birligi ve
uluslararast cercevelerin, AB digi menseli gida iiriinlerini nasil etkiledigini
degerlendirmektedir.

Sempozyumun, gida hukukunun o6zerk bir disiplin mi yoksa farkli hukuk
dallarini kesen bir alan m1 oldugu sorusundan hareketle ¢alisma, gidayla ilgili fikri
miilkiyetin haklar, hak sahipleri, koruma siireleri ve uygulama mekanizmalari
bakimindan parcali oldugunu savunmaktadir. Etkili gida kimligi korumasinin,
tedarik zinciri boyunca ortlisen haklar1 ayrn hukuki kategoriler olarak degil,
esgiidiimlii bir biitiin olarak ele alan entegre bir yaklasim gerektirdigi sonucuna
varilmaktadir.

Anahtar Kelimeler: Gida hukuku; Cografi isaretler; Fikri miilkiyet; Gida
tedarik zincirleri; Avrupa Birligi hukuku

1. Introduction

A wheel of cheese, a sack of dates or a box of traditional sweets leaves a farm
or workshop as a physical object and arrives in a foreign market as something
more: a name with a reputation, a way of making things, a recognisable pack and
a network of commercial relationships. Food is therefore a commercial, cultural
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and intellectual asset at the same time, and its intangible value is most exposed at
the moment it is monetised, when the product crosses a border.

That moment is increasingly the normal condition of the food economy.
Production, processing, packaging, branding, distribution and retail are frequently
carried out by different actors in different jurisdictions, each of whom handles part
of what makes the product valuable. Intellectual property law, by contrast, is built
from separate instruments: geographical indications (GIs), trade marks, trade
secrets, designs and patents, each with its own subject matter, owner, duration and
territory. A single food product can engage several of them at once, yet none of
them corresponds to the identity of the product as a whole.

This paper asks how the identity of a food product, and the intellectual property
embodied in it, can be protected when the product moves across borders and
between the actors of a supply chain. It addresses three sub-questions: which
intangible assets arise at each stage of the chain; where and why protection
fragments when the product moves; and what a coordinated approach can add to
the existing legal toolkit.

The argument is that the main difficulty is not the absence of rights but their
distribution. Rights held by different actors, with different formalities and different
territorial reach, meet at the points where control of the product, or of information
about it, passes from one actor to the next. It is at these handover points that identity
leaks. Protecting food identity across borders is therefore best understood as the
management of interfaces along the chain rather than the pursuit of a single right.
The paper develops this idea through an “IP map” of the food supply chain (Section
4) and a six-step framework for coordinated protection (Section 7), and it uses the
argument to respond to the symposium’s question whether food law is an
autonomous discipline or a cross-cutting field (Section 8).

The analysis is doctrinal and comparative. It examines the multilateral
instruments, namely the Agreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPS) and the Paris Convention, the relevant European Union
(EU) legislation, and the national legislation of Tiirkiye and Egypt. The two
countries are used as complementary vantage points rather than as separate case
studies: Tiirkiye operates a registration system modelled on EU law and has a
record of registering names in the EU, while Egypt is a significant agricultural
exporter whose exporters may need to assemble protection from several
instruments. The paper does not survey the national registers exhaustively, does
not examine the case law of national courts, and does not address food-safety
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regulation except where it intersects with identity. Its proposals are analytical
frameworks, not existing legal institutions.

2. Food Identity as a Bundle of Intangible Assets

“Food identity” is used here as an analytical concept, not as a legal category. It
refers to the attributes by which buyers, regulators and competitors recognise a
food product as distinct from its substitutes, and which sustain its price and
reputation. Three layers can be distinguished, and each engages a different family
of legal instruments.

The first is origin-linked identity: the place, climate, local varieties and
collective reputation associated with a product. It belongs to a community of
producers rather than to any one firm, and it is reached by geographical indications
(protected designations of origin and protected geographical indications),
collective marks and certification marks. The second is know-how-linked identity:
the formulation, process or method of production. It is reached by trade secrets
(World Trade Organization [WTO], 1994, art. 39.2), by patents or utility models
where the invention meets their requirements, and, for traditional methods and
compositions, by schemes such as the EU’s traditional specialities guaranteed and
Tiirkiye’s traditional product names. The third is presentation-linked identity: the
name, logo, pack, shape and appearance by which a product is recognised on the
shelf. It is reached by trade marks (including shape and get-up marks), industrial
designs and copyright, and, where the destination legal system recognises it, by
trade dress or unfair-competition protection.

The know-how layer is internally divided, and the division determines which
instrument is appropriate. Traditional know-how, shared within a producing
community, is protected by being made public: it is written into a specification and
governed collectively, so that those who meet it may use the name. Proprietary
know-how is protected by the opposite means. It must remain confidential, and it
depends on non-disclosure agreements, access controls and information-security
measures that bind every partner in the supply chain who handles it. The first works
by disclosure and collective governance, the second by concealment and contract.
A product can contain both, and they cannot be managed in the same way (Section
5.5 returns to this tension).

These layers differ in who holds them and in how the law can reach them.
Origin-linked identity is collective and public, know-how-linked identity may be
collective or confidential, and presentation-linked identity is individual and
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exposed to the market. A single product, such as a regionally named cheese sold
under a brand in a distinctive pack, normally carries all three layers at once.

Food identity must be distinguished from the legal category of a GI. Under
TRIPS, a GI identifies a good as originating in a territory, region or locality where
a given quality, reputation or other characteristic of the good is essentially
attributable to its geographical origin (WTO, 1994, art. 22.1). Not every traditional
or famous product meets this test, and a GI addresses only the origin-linked layer.
Scholarship has long debated whether GIs are best understood as devices
protecting collective reputation, informing consumers or allocating territorial
entitlements, and how the “origin link” should be conceived (Gangjee, 2012;
Zappalaglio, 2021). Nor is the GI the only origin-related instrument. Tiirkiye also
registers traditional product names, a category modelled on the EU scheme for
traditional specialities guaranteed and applicable to a wider range of products
(Aktekin & Dogan Alkan, 2017). They are names used in the market for at least
thirty years and defined by a traditional method, composition or raw materials
(Akkus & Ozer, 2026), so they belong to the know-how layer even though they are
registered as names. Registration also shows how tradition becomes administrative
text. In an analysis of all 521 TURKPATENT records in the meals-and-soups
group, Akkus and Ozer (2026) found detailed production specifications but sparse
monitoring counterparts: 80% of the records with usable monitoring text showed
no explicit counterpart for any of the specified features examined. The authors
caution that this is not evidence of ineffective monitoring in the field, but it
illustrates that making traditional know-how public does not by itself settle how
its use is controlled. Identity not captured by a registered GI is not thereby
unprotected, but it must be sought in other instruments with different requirements.

The practical consequence is that the identity of a food product is distributed
across several rights and, as the following sections show, across several actors.
Understanding where each layer sits in the supply chain is the first step towards
protecting it.

3. The International and EU Legal Framework

3.1 The Multilateral Baseline

The multilateral framework sets minimum standards but leaves protection
national. TRIPS requires Members to provide legal means to prevent the use of
GIs that misleads the public as to the true origin of a good or that constitutes unfair
competition within the meaning of article 10bis of the Paris Convention (WTO,
1994, art. 22.2). TRIPS contains significant limits: it preserves earlier good-faith
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trade marks (art. 24.5), allows terms that are customary common names in a
Member’s territory to be excluded (art. 24.6), and imposes no obligation to protect
a GI that is not, or has ceased to be, protected in its country of origin (art. 24.9).
The last provision matters for exporters, because recognition at home is a
precondition of recognition abroad.

Beyond GlIs, TRIPS protects undisclosed information that is secret, has
commercial value because it is secret and has been subject to reasonable steps to
keep it secret (art. 39.2), and requires protection for independently created
industrial designs that are new or original (arts. 25-26). The Paris Convention adds
national treatment, priority periods for filings, the repression of unfair competition
(art. 10bis) and a rule against the registration of a mark by an agent or
representative of the owner without authorisation (art. 6septies) (World Intellectual
Property Organization [WIPO], 1979). Taken together, these instruments allow a
product to be protected in several ways but create no right that travels with it: each
protection is acquired, recognised and enforced in each jurisdiction separately.

3.2 The EU Framework and Non-EU Products

The EU offers the most developed regional framework and is a principal
destination market for exporters from Tiirkiye and Egypt. Regulation (EU)
2024/1143 consolidates its GI regime for wine, spirit drinks and agricultural
products, together with traditional specialities guaranteed. It does so through a
single registration procedure open to applicants in a Member State or a third
country, and it contains dedicated rules on the relationship between Gls and trade
marks (European Parliament & Council of the European Union, 2024a).
Implementing Regulation (EU) 2025/26 expressly contemplates applications for
third-country products, including from producer groups established in third
countries (European Commission, 2024). Union-wide GI protection is therefore
available to non-EU products, but only through registration against a product
specification and subject to opposition.

Registered names are protected against misuse, imitation and evocation, and
the Court of Justice reads this broadly. It covers figurative signs that evoke the
protected area (Queso Manchego, Case C-614/17,2019) and, where consumers are
likely to be misled, the reproduction of a product’s characteristic appearance
(Morbier, Case C-490/19, 2020). Both cases concerned the predecessor Regulation
(EU) No 1151/2012.

The remaining layers rest on separate instruments: EU trade marks, including
collective and certification marks (European Parliament & Council of the
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European Union, 2017); trade secrets (European Parliament & Council of the
European Union, 2016); and designs under Regulation (EC) No 6/2002, as
amended by Regulation (EU) 2024/2822 (Council of the European Union, 2002;
European Parliament & Council of the European Union, 2024b). None of this is
automatic for a non-EU producer. An unregistered name competes as an
unprotected geographical term, subject only to general rules against misleading
practices, and each of the other rights must be secured separately.

4. The IP Map of the Food Supply Chain

The IP map translates the three layers of food identity into the stages of the
supply chain. Table 1 identifies, for each stage, the identity assets at stake, the
instruments through which they may be protected, the actor who typically controls
them, and the handover risk, meaning the point at which protection is most likely
to weaken as control passes to the next actor. The map is a diagnostic, not a
prescription: whether an instrument is actually available depends on the asset, on
the applicable law and, in some cases, on whether the name has been registered or
the information kept secret.
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Table 1
The IP Map of the Food Supply Chain
Stage Identity asset | Main instruments Typical Handover risk
at stake controller
Production Origin, local GI or traditional Producer Individual operators
varieties, product name; community, | use the name without
traditional collective or cooperative | collective control or a
methods certification mark; | or collective specification
grower contracts body
Processing | Formulation, Trade secret; patent | Processor or | Information disclosed
process know- | where requirements | brand owner to co-packers or
how are met; contract suppliers without
adequate safeguards
Packaging Pack shape, Design; trade mark; Brand Rights remain with
graphics, copyright; unfair owner, the designer, or are
labelling competition packaging | unregistered in export
designer markets
Branding Name, logo, Trade mark; GI; Brand owner | Mark unregistered in
and origin claims | rules on misleading the destination, or in
marketing practices conflict with a local
GI or third-party
mark
Distribution | Supplier data, Contract; Exporter, Distributor or agent
and export | licences, know- | confidentiality; trade | distributor | registers or exploits
how, rights of secret the mark or name
use locally
Import Use of name | Locally registered or | Importer Home protection not
and design in recognised rights; recognised; no local
the destination border measures right to enforce
Retail Origin  claims | Enforcement of | Retailer, Imitations and
and appearance | registered rights; | brand owner | evocations sold
at the point of | rules on misleading beside the genuine
sale practices product

Three features of the map deserve emphasis. First, control changes hands at
nearly every stage. The community that holds the origin-linked layer is not the
processor that holds the know-how, who in turn is not the distributor that controls
market access. Second, the instruments differ in how protection arises. Gls, trade
marks and designs require registration or formal recognition in each territory where
protection is sought, whereas trade secrets exist only while the information remains
secret and reasonable steps are taken to keep it so. Third, most of the weak points
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lie not within a stage but between stages, where an asset moves from one actor,
and often from one jurisdiction, to another. These handover risks are the practical
content of fragmentation, and the next section examines how they arise when a
product crosses a border.

5. Cross-Border Fragmentation: Five Fault Lines

Five fault lines recur when the map is followed across a border.

5.1 The Territorial and Market-Entry Gap

Rights exist only where they are granted or recognised. A trade mark registered
in the country of production confers no right in the destination market, and in
systems that favour the first to file, the party that files first may be a competitor or
the exporter’s own distributor. The Paris Convention responds with national
treatment, priority periods and a prohibition on registration by an agent or
representative without the owner’s consent (WIPO, 1979, arts. 4 and 6septies), but
these tools work only if the owner acts in time and in each market. International
registration under the Madrid system, to which Egypt is a party, simplifies filing
but leaves protection territorial, since each designated jurisdiction examines and
enforces separately.

5.2 Name Conflicts

The same geographical name may be a registered GI in one market, a third
party’s trade mark in another and a generic term in a third. TRIPS accommodates
all three outcomes by preserving earlier good-faith marks and excluding terms that
are customary common names in the importing territory (WTO, 1994, arts. 24.5—
24.6). National and regional systems then regulate coexistence in their own ways.
Tiirkiye’s Law No. 6769 contains rules on the relationship between Gls and trade
marks, including the position of marks registered in good faith (Republic of
Tiirkiye, 2016, art. 48), and Regulation (EU) 2024/1143 contains a dedicated
provision on the relationship between Gls and trade marks. For an exporter the
lesson is that a geographical name is not a safe brand until its status has been
checked in each target market.

5.3 The Recognition Gap

Protection at home does not travel. Under TRIPS there is no obligation to
protect a GI that is not protected in its country of origin (WTO, 1994, art. 24.9),
and abroad the name must be registered or otherwise recognised under the
destination’s rules. Egyptian law, for example, allows foreign GIs to be registered
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subject to specific conditions (Schneider & Ho Tu Nam, 2024), and the EU requires
registration through its own procedure. A working home register, a clear product
specification and a body able to apply for and defend the name are therefore
prerequisites of international protection, not optional extras. The Turkish name
Antep Baklavasi/Gaziantep Baklavasi illustrates the route: it was entered in the EU
register as a PGI in 2013 on the application of the Gaziantep Chamber of
Commerce, and no statement of objection was received (European Commission,
2013).

5.4 Imitation Without the Name

Imitators rarely need the name. The Morbier case concerned a cheese marketed
under a different name that reproduced the black line characterising the protected
product, and the Court of Justice accepted that reproducing a characteristic
appearance can, in some circumstances, fall within the protection of a registered
name if consumers are likely to be misled (Syndicat interprofessionnel de défense
du fromage Morbier v Société Fromagere du Livradois SAS, Case C-490/19,
2020). The decision shows both the reach of registered Gls and their limits: the
protection belongs to the registered name and is available only where that name is
protected. An unregistered product, or a registered product in a market that has not
recognised the name, must rely on designs, trade marks and rules against unfair
competition and misleading practices. These have different requirements and are
often poorly suited to the shared appearance of a traditional product, since a design
must be new and a traditional appearance typically is not.

5.5 Tradition Versus Secrecy

Trade secret protection requires that information be secret, have commercial
value because it is secret and be subject to reasonable steps to keep it so (WTO,
1994, art. 39.2; European Parliament & Council of the European Union, 2016, art.
2). A traditional recipe or method shared by a producing community usually fails
the first condition, while a proprietary formulation shared with co-packers and
distributors will fail the third unless contracts and internal controls are in place.
Tradition and secrecy therefore pull in opposite directions. The collective know-
how that makes a product distinctive is the know-how least likely to be protectable
as a secret, and it is for that reason that a GI or traditional-name registration, with
its public specification, is the more natural instrument for it.

Enforcement multiplies these difficulties. Proof of reputation, ownership and
infringement may be required in several countries, before different authorities and
under different rights, and the cost falls on the party least able to bear it, often a
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small producer or cooperative. The fault lines are not separate problems but
expressions of one: protection depends on who holds which right, where, and with
what authority at the moment the product changes hands.

6. Tiirkiye and Egypt as Comparative Perspectives

Tiirkiye and Egypt are used here as two vantage points on the same problem.
Both are members of the WTO and of the Paris Convention, and each regulates the
relevant rights in a consolidated statute. They stand, however, in different positions
in relation to the EU and have different experiences of turning a statutory
framework into registered names and recognised rights. Table 2 summarises the
comparison, and the discussion that follows draws out what it shows about the
broader problem.

Table 2
Tiirkiye and Egypt: Comparative Perspectives on Food-Related IP

Dimension Tiirkiye Egypt

Core statute | Industrial Property Law No. 6769 (in | Law No. 82 of 2002, as amended
force January 2017), consolidating | (including by Law No. 178 of 2020):

marks, Gls, designs and patents patents and undisclosed information
(Book One); marks, trade names, Gls
and designs (Book Two)
Origin-linked Registered GIs and traditional GI registration open to domestic and
identity product names, modelled on EU foreign names, with specific
schemes; official emblem used with conditions for foreign names
the registered name
Trade marks Marks containing registered GIs Misleading marks and GIs not
and GIs refused; rules on earlier good-faith registrable; well-known marks
marks (art. 48) protected without registration

Know-how | Principally unfair-competition rules | Undisclosed information protected
and secrets | (Commercial Code, arts. 54—63) and under Book One
contract

Route to the | National registration followed by EU Third-country GI route available

EU applications: 20 names registered, 45 | under Regulation (EU) 2024/1143;
applications pending (February comparable record of EU
2024) registrations not identified in sources
consulted

Tiirkiye illustrates a state-supported pathway from local registration to EU
recognition. Law No. 6769 consolidated the earlier decree-laws on marks, patents,
GIs and designs, introduced traditional product names alongside Gls and, in line
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with EU practice, requires registered names to be used with an official emblem
(Aktekin & Dogan Alkan, 2017; Republic of Tiirkiye, 2016). The Turkish Patent
and Trademark Office (TURKPATENT) reported in February 2024 that twenty
Turkish names were registered as Gls in the EU and that forty-five applications
were pending (TURKPATENT, 2024); among the registered names, as the office
has announced, is Gemlik olives (TURKPATENT, n.d.). The Turkish experience
shows that EU registration is attainable for a non-EU name, but also that it follows,
rather than replaces, a functioning national system and that it is an institutional
undertaking which individual producers rarely carry alone. It also shows what
remains outside the GI: a registered name does not protect the trade marks, designs
and know-how of the firms that use it, and Turkish law protects business secrets
principally through the unfair-competition rules of the Commercial Code and
through contract (Republic of Tiirkiye, 2011).

Egypt illustrates the position of an exporting economy with a comprehensive
statute and a need to assemble protection from several rights. Law No. 82 of 2002,
as amended (including by Law No. 178 of 2020), covers undisclosed information
in Book One and marks, trade names, GIs and industrial designs in Book Two
(Arab Republic of Egypt, 2002). Registration as a GI is open to domestic and
foreign names, with specific conditions for the latter (Schneider & Ho Tu Nam,
2024); signs that mislead the public about origin may not be registered as marks or
GlIs; and well-known marks are protected even if unregistered in Egypt. The route
has been used in practice: Egyptian academic and trade literature reports that
Matrouh figs were registered as a GI in 2020 and that Matrouh olive oil has also
been registered,” and cite the Olive Oil Times article. For a non-food illustration
of the mark route, the Egyptian Cotton logo is protected internationally under the
Madrid system (registration No. 756059), is stated to certify 100% Egyptian
Barbadense cotton, and may be used only by authorised persons under a licensing
scheme (World Intellectual Property Organization [WIPO], n.d.). Institutionally,
Law No. 163 of 2023 created the Egyptian Authority for Intellectual Property to
take over functions previously divided among several ministries and offices (Arab
Republic of Egypt, 2023), a step towards the consolidated home base on which
recognition abroad depends. What public sources do not show is how far registered
names, specifications and control bodies now cover the origin-linked layer across
Egyptian food exports, and a comparable record of Egyptian names registered in
the EU was not identified in the sources consulted. This is an empirical question
that deserves systematic study, because, by the logic of TRIPS article 24.9, the
recognition of Egyptian names abroad depends first on their recognition at home.
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Read together, the two systems show that fragmentation takes different forms.
In Tirkiye the question is how far a well-developed home register translates into
recognition and enforcement abroad, and how the firms that use a registered name
protect their own assets. In Egypt the question is how to build the home base on
which international recognition depends, and which instruments exporters should
use in the meantime. The first calls for coordination between collective and firm-
level rights; the second for deciding, asset by asset, which instrument fits. Both are
applications of the same map. Neither national statute, nor the EU framework,
removes the need to manage the interfaces between rights, between actors and
between jurisdictions.

7. Towards an Integrated Approach to Food-Related IP

The IP map suggests a practical sequence that a producer, exporter or adviser
can apply before a product enters a new market. It is proposed as an analytical tool,
not an existing legal regime. Identify the intangible assets of the product by layer
and stage, and who controls each. Classify each asset by the instrument that can
realistically protect it, recording honestly where none can: a widely known
traditional method is not a trade secret, and a famous name is not a GI until the
legal test is met. Protect by securing the rights that require formalities, beginning
at home because home recognition conditions recognition abroad, and using
collective or certification marks where a GI is not yet available. Manage the
interfaces by contract: ownership of local filings, authorised use, quality control,
confidentiality, and assignment of any registration made by a distributor or agent
on termination. Enforce through monitoring and evidence of reputation and
ownership; digital traceability and Al-assisted monitoring can support detection
and proof, but they supply evidence, not rights. Internationalise market by market,
checking the availability and generic status of the name, priority windows, the EU
third-country GI route and local enforcement options, and repeat the cycle as the
supply chain expands.

Consider, as a stylised example, an Egyptian cooperative exporting a
regionally named sweet through a distributor in Tiirkiye and importers in the EU.
It would pursue a GI at home and, in the interim, a collective mark; register the
brand and pack design in each target market; avoid relying on secrecy for a
communal recipe; and provide in the distribution contract that any local filing of
the name or pack belongs to the cooperative. The contribution of the framework is
to make the sequence, and the gaps, visible before the product ships.
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8. Implications for Food Law as a Cross-Cutting Field

The symposium asks whether food law is an autonomous discipline or a cross-
cutting field. From the standpoint of intellectual property, the answer here is
qualified. The identity of a food product is a point at which rules from several
branches of law converge: intellectual property decides who may claim a name,
method or appearance; contract law shares those rights along the chain; unfair-
competition and consumer-protection rules police misleading claims about origin
and quality; trade law and destination-market rules decide whether protection is
recognised abroad; and food-safety and food-information rules, such as Tiirkiye’s
Law No. 5996 and Egypt’s Law No. 1 of 2017, shape how origin and quality claims
can be made in practice (Arab Republic of Egypt, 2017; Republic of Tiirkiye,
2010). In EU law the link is closer still, since a GI specification is at once a title of
protection, a quality standard and the basis of a control system (European
Parliament & Council of the European Union, 2024a).

These rules are not identical, and not every question about food is a question
of intellectual property. But a producer protecting the identity of a product across
borders needs them to work together. The unity of food law is therefore better
understood as functional than doctrinal: it comes from a shared object, food, and a
shared problem, the coordination of rules designed separately. Whether that
amounts to autonomy this paper does not claim to settle, but it suggests that
practitioners and policymakers need integrated literacy across the branches rather
than expertise in any one.

9. Conclusion

Protecting food in international markets means protecting more than the
physical product. It means protecting the collection of intangible assets that gives
the product its identity, reputation and economic value, and doing so across the
whole supply chain and across jurisdictions. The paper has argued that identity is
distributed across three layers, held by different actors and protected by different
instruments; that the resulting fragmentation shows itself at the handover points of
the chain and in five recurring fault lines when products cross borders; and that the
experiences of Tirkiye and Egypt, set against EU and international frameworks,
display the same structural problem in different forms.

Three recommendations follow. First, exporters and their advisers should
prepare an IP map before a product enters a new market, assigning each asset to an
instrument and a holder and treating home registration as the first step. Second,
policymakers should strengthen the conditions on which international recognition
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depends, by maintaining accessible registers and specifications, supporting
collective bodies able to apply for and defend names, and pursuing recognition
arrangements with key destination markets. Third, contracts along the chain should
be treated as part of the intellectual property strategy, with standard terms on
ownership of local filings, authorised use and confidentiality.

The study has limits. It is doctrinal, it relies on published legal texts and official
announcements, and its observations on the practical operation of the Turkish and
Egyptian GI systems should be tested empirically, including by a systematic
review of national and EU registers. Within those limits, the IP map offers a way
of seeing a food product as the legal system sees it, in pieces, and of reassembling
it before it travels.
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yillar1 arasinda sirastyla Istanbul Ticaret Universitesinde hukuk miisaviri ve Tiirkiye Halk
Bankas1 A.S. Genel Miidiirliigiinde miisavir avukat olarak caligti. 2018-2026 yillar1 arasinda
Istanbul Ticaret Universitesi Hukuk Fakiiltesi Idare Hukuku Anabilim Dalinda arastirma
gorevlisi olarak gorev yapti.

9 Ocak 2026 tarihinde Istanbul Universitesi Sosyal Bilimler Enstitiisii Kamu Hukuku Doktora
Programi kapsaminda hazirladigi “Tiirk idare Hukukunda Miicbir Sebep” baslikli doktora tezini
oybirligiyle basarili bulunarak savundu ve doktora egitimini tamamladi.

Idare hukuku alaninda; idari faaliyetler, idarenin sorumlulugu, idari sézlesmeler, miicbir sebep,
idari yaptirimlar, disiplin hukuku, gida hukuku ve yapay zekanin idari faaliyetlerde kullaniimasi
konularinda akademik ¢alismalarini siirdiirmektedir.

Ars. Gor. Elif AKKAYA

AKADEMIK GOREV

Arastirma Gorevlisi | Kasim 2025 — Devam Ediyor
Istanbul Sabahattin Zaim Universitesi

Hukuk Fakiiltesi, [dare Hukuku Anabilim Dali
EGITIM BILGILERI

Doktora | 2026 — Devam Ediyor

Istanbul Universitesi

Kamu Hukuku Doktora Programi

Tezli Yiiksek Lisans | 2023 — 2026

Antalya Bilim Universitesi

Kamu Hukuku Tezli Yiiksek Lisans Programi
Yiiksek Lisans Tezi: Idare Hukukunda Manevi Tazminat
Lisans | 2017 — 2021
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Antalya Bilim Universitesi

Hukuk Fakiiltesi

AKADEMIK CALISMA ALANLARI

Idare Hukuku

Idarenin Sorumlulugu

Idare Hukukunda Manevi Tazminat

Kamu Hukuku

ILETISIM BILGILERI

Kurum: Istanbul Sabahattin Zaim Universitesi, Hukuk Fakiiltesi

E-posta: elif.akkaya@izu.edu.tr

Dr. Ogr. Uyesi Sinem CAMCI

2010 yilinda fstanbul Ticaret Universitesi Hukuk Fakiiltesinden mezun oldum. 2014 yilinda
avukatlik stajini tamamlayarak Istanbul Barosuna kaydoldum. Istanbul Ticaret Universitesi
Sosyal Bilimler Enstitiisii Ozel Hukuk programinda basladigim yiiksek lisans egitimimi “Genel
fslem Kosullar1” baslikli tezimin oybirligi ile kabul edilmesi ile tamamladim. Aym
Universitenin Sosyal Bilimler Enstitiisii Ozel Hukuk Doktora programimi 2021 yilinda
oybirligiyle kabul edilen “Sozlesmeye Katilma” baglikli tezimle tamamladim. 2022 yilindan
itibaren Dogus Universitesi Hukuk Fakiiltesi Medeni Hukuk Kiirsiisiinde Dr. Ogretim Uyesi
olarak ¢alismaya basladim. Es zamanli olarak Istanbul Ticaret Universitesi’nde de dersler
verdim. Halihazirda tam kadrolu olarak 6gretim iiyesi olarak devam etmekte oldugum Dogus
Universitesi’nde bir sene alt1 ay boyunca dekan yardimcilig1 gorevini ifa ettim. Bununla birlikte
“Hukuk ve Adalet Elestirel Hukuk Dergisi” editorler kurulu bagkanligi ve bir¢ok komisyon
gorevinde calistim. Su anda Dogus Universitesinde Medeni Hukuk Anabilim dalinda Medeni
Hukuk ve Borglar Hukuku alaninda Lisans ve Yiiksek lisans dersleri vermekte ve Universitede
cesitli komisyonlarda gorev yapmaktayim.

Bagli bulundugum kurum: Dogus Universitesi Hukuk Fakiiltesi Mail adresi:
scamci@dogus.edu.tr

ORCID numarasi: 0000-0002-2177-5855
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Dr. Esra GULTEKIN

Esra Giiltekin, lisans 6grenimini Yeditepe Universitesi’nde tamamlamistir. Yiiksek Lisans
dgrenimini Istanbul Universitesi Sosyal Bilimler Enstitiisii’de “CISG Agisindan Diiriistliik
Kuralmin Uygulama Alani” baglikli teziyle tamamlamistir. Doktora égrenimi ise Istanbul
Universitesi Sosyal Bilimler Enstitiisii’de “Yapay Zekanin Kisiligi ve Hukuki Sorumluluk”
basligryla tamamlamistir. Halen Fatih Sultan Mehmet Vakif Universitesi Hukuk Fakiiltesi’nde
Medeni Hukuk Anabilim Dali’nda ¢alismaktadir:
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Prof. Dr. Mustafa YASAN

Prof. Dr. Mustafa Yasan, 1973 yilinda Amasya’nin Suluova il¢esinde dogmustur. 1992 yilinda
Amasya Anadolu Lisesinden mezun olmustur. Lisans egitimini 1996 yilinda Ankara
Universitesi Hukuk Fakiiltesinde, yiiksek lisansmn1 2001 yilinda ve doktorasini 2007 yilinda
Marmara Universitesi Sosyal Bilimler Enstitiisii Ozel Hukuk Béliimiinde tamamlanustir.
Akademik kariyeri boyunca Celal Bayar Universitesi, Atatiirk Universitesi, Sakarya
Universitesi ve Izmir Demokrasi Universitesinde gorev almis; 2019 yilinda Ticaret Hukuku
alaninda dogent unvanini kazanmistir. 31 Ekim 2024 tarihinde Ticaret Hukuku profesorii olarak
Balikesir Universitesi Hukuk Fakiiltesinde géreve baslayan Yasan, Fakiilte Dekani, Ozel Hukuk
Boliim Bagkanlig1 ve Ticaret Hukuku Anabilim Dali Baskani olarak gérev yapmaktadir. Birlesik
Krallik, italya, Polonya, Litvanya, Sirbistan, Romanya, Makedonya, Ozbekistan ve
Kazakistan’da akademik ¢alismalar gergeklestirmis; 2023 yilinda Taskent Devlet Hukuk
Universitesi biinyesinde arastirma bursiyeri olarak bulunmustur. Ticaret hukuku, sirketler
hukuku, kiymetli evrak hukuku, uluslararasi ticaret hukuku ve rekabet hukuku alanlarinda
caligmalar yiiriiten Yasan’m Tiirkce ve Ingilizce ¢ok sayida akademik yaymi bulunmaktadur.
Akademik faaliyetlerinin yani sira ticaret, sirketler ve tiiketici hukuku alanlarinda uzman
arabulucu ve konkordato komiseri olarak da gérev yapmaktadir.
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Prof. Dr. Canan KUCUKALI

V.
Prof. Dr. Canan Kiigiikali is a full professor of intellectual property law and a former member
of the judiciary. She served as a judge between 1984 and 2022, gaining extensive experience
particularly in disputes concerning intellectual and industrial property rights. She currently
serves as the Head of the Department of Intellectual Property Law at Istanbul Sabahattin Zaim
University. She is also a registered attorney and mediator. She is also a WIPO trainer, a Ministry
of Justice mediator trainer, and a member of several international intellectual property
organizations such as AIPPI, IPIRA, and ATRIP.

Her research focuses on intellectual property law, including copyright, trademark law, patent
law, and the relationship between artificial intelligence and intellectual property. She is the
author of several books, including Likelihood of Confusion in Trademark Law, Compensation
Lawsuits Arising from the Infringement of Intellectual Property Rights, Exhaustion of the Right
of Distribution of Intellectual Property Right Holders in the Light of Comparative Law,
and Unitary Patent and the Unified Patent Court .

Prof. Kiigiikali has published numerous articles in peer-reviewed journals and contributed
chapters to international books. She has also served as an editor of international academic
journals and books in the field of law. Her research interests further include employee
inventions,  compulsory  licensing, Traditional = Knowledge, IP and artificial
Intelligence, collective rights management, and contemporary challenges in intellectual
property law.

Berna Tug¢ce KUCUKALI

Berna Tugce Kucukali is a DCL candidate at McGill University’s Faculty of Law. Her research
interests include intellectual property law, critical legal theory, and science and technology
studies.

Before beginning her doctoral studies, Tugce earned her LL.B. from Galatasaray University
Faculty of Law in Istanbul. During her undergraduate studies, she was an exchange student at
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the University of Strasbourg Faculty of Law. She is a member of the Istanbul Bar and practised
as an intellectual property lawyer in Istanbul.

Tugce completed her LL.M. at the University of British Columbia under the supervision of
Professor Graham Reynolds. Her master’s thesis, The Protection of AI-Generated Works under
European Copyright Law: Toward the Adoption of a Neighbouring Rights Approach, examined
the copyright protection of works produced by and with generative Al technologies.

Eman OBAID

My name is Eman Obaid. I am 27 years old, Palestinian, and was born and raised in Ramallah,
Palestine, in 1999. I graduated with a Bachelor’s degree in Law from Birzeit University in 2021.
In 2024, I began pursuing a Master’s degree in Global Affairs at Bahgesehir University in
Tiirkiye.

I also completed a one-year internship at the Islamic Cooperation Youth Forum (ICYF), where
I gained valuable experience in international cooperation, youth diplomacy, and the work of
international organizations.

My academic interests include international law, international relations, cybersecurity,
geopolitics, and human rights. I am particularly interested in the intersection of international
law and emerging technologies, especially cyber warfare and its implications for international
security. I am also passionate about diplomacy, peacebuilding, and addressing global challenges
through legal and political frameworks.

Dr. Ciineyt Samil OGURLU

Dr. Ciineyt Samil Ogurlu, yiiksek lisans derecesini 2019 yilinda Fatih Sultan Mehmet Vakif
Universitesi Sosyal Bilimler Enstitiisii Kamu Hukuku Anabilim Dalinda Dog. Dr. Murat Balci
danismanliginda hazirladig1 “Fikir ve Sanat Eserlerinin Ceza Hukuku Kapsaminda Korunmasi”
baslikli calismasiyla, doktora derecesini ise 2025 yilinda Istanbul Kiiltir Universitesi
Lisansiistii Egitim Enstitiisii Kamu Hukuku Anabilim Dalinda Prof. Dr. Dr. h.c. mult. Bahri
Oztiirk damigmanliginda tamamladigi “Dijitallesmenin Ceza Muhakemesinin Temel ilkelerine
Etkisi ve Savunma Hakk1” konulu teziyle almistir. 2018 yilindan bu yana Istanbul Ticaret Odas1
biinyesinde Hukuk Miisaviri olarak gérev yapmakta, ayn1 zamanda Istanbul Barosu’na kayith
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olarak mesleki ve akademik faaliyetlerini siirdlirmektedir. Calismalarimi agirhikli olarak Ceza
Hukuku ve Ceza Muhakemesi Hukuku ana alani gergevesinde sekillendirmekte; bu kapsamda
bilisim ve teknoloji hukuku, dijital doniisiimiin yargilama siireglerine ve temel hak
giivencelerine etkileri, 6zel ceza hukuku uygulamalar: ile kurumsal hukuk alaninda arastirma
ve incelemeler gergeklestirmektedir.

Prof. Dr. Jordan DELEV

2

Prof. Dr. Jordan Delev is Associate Professor of Law and Dean of the Faculty of Law at
International Vision University in North Macedonia. He previously served as Assistant
Professor and Vice Dean at the same institution. He holds a PhD in International Trade Law and
European Union from Istanbul Commerce University, where his doctoral research examined
the protection of intellectual property through a comparative analysis of the Turkish Patent and
Trademark Office and European Union law. He also earned a Master’s degree in Business Law
(Commercial Law) and a Bachelor of Laws from the Faculty of Law “Tustinianus Primus” at
Ss. Cyril and Methodius University in Skopje.

Prof. Delev’s research focuses on intellectual property law, EU law, international trade law,
digitalization and e-commerce, innovation policy, and the evolving legal framework of
emerging technologies. His recent scholarly work addresses EU design reform, green lending
regulation, taxation of e-commerce, and contemporary developments in information technology
law. He actively participates in international conferences across Europe and Tiirkiye,
contributing to academic dialogue on digital transformation, sustainable development, and
innovation governance.

Through his academic leadership and research, Prof. Delev promotes interdisciplinary
approaches to intellectual property education and the strengthening of legal frameworks aligned
with European and global standards.

Dr. Ogr. Uyesi Nazife JAKUPOVA DOMAZET

Asst. Prof. Dr. Nazife Jakupova Domazet has been an Assistant Professor at the Faculty of Law,
International Vision University, North Macedonia, since 2026. She previously worked at the
same university as a Teaching Assistant, Technical Secretary, and Secretary of the Faculty of
Law. She earned her PhD in Law, specializing in Financial Law, from Paris American
International University with a dissertation entitled “Taxation of Cross-Border E-Commerce:
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The ViDA Reform in the EU VAT System and Emerging Tax Issues.” She also earned a Master’s
degree in Finance and Financial Law and a Bachelor of Laws from the Iustinianus Primus
Faculty of Law at Ss. Cyril and Methodius University in Skopje. Her master’s thesis was entitled
“International Efforts to Harmonize E-Commerce Taxation.”

Her research focuses on financial and tax law, international taxation, business law, and the
economic analysis of law, with additional interests in EU law, commercial law, banking law,
and corporate governance. Her scholarly work addresses digital taxation, cross-border e-
commerce, intellectual property rights and their taxation, financial regulation, crypto-assets,
digital currencies, corporate digital transformation, and the legal implications of digitalization
and artificial intelligence. She also examines comparative legal approaches to taxation and
business regulation. She has authored and co-authored publications in scientific journals and
conference proceedings and has participated in numerous international academic conferences,
congresses, and symposia, contributing to scholarly discussions on contemporary developments
in law and taxation.

Prof. Dr. Bernd VAN DER MEULEN
R g
BN )
- <

Bernd van der Meulen leads research and education on the interface between law and the life
sciences, the regulation of the food chain in particular. He has made significant contributions to
the development of the functional field of ‘food law’ into an academic discipline in its own
right.

Since 2001 he has applied his background in public law (comprising constitutional law —human
rights in particular; administrative law — including competition law and freedom of information;
European Union law and International law) to the domain of the life sciences in general and
specifically to the food chain.

Visit my page at www.berndvandermeulen.eu

For some of my books see www.wageningenacademic.com/eilf

You can access my papers on SSRN at http://ssrn.com/author=823788
NVLR: Dutch Food Law Association www.NVLR.nl

EFLA: European Food Law Association http://www.efla-aeda.org/

VAR: Dutch Administrative Law Association http://www.verenigingvoorbestuursrecht.nl/
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Education:

Law graduate: Faculty of law, St. Cyril and Methodius University, Skopje, Republic of North
Macedonia

Master of Law: Faculty of law, St. Cyril and Methodius University, Skopje, Republic of North
Macedonia

Master Thesis: European enforcement order for uncontested claims
Supervisor: Prof. Dr Tatjana Zoroska Kamilovska

PhD in law - Civil law — civil procedural law: Faculty of law, St. Cyril and Methodius
University, Skopje, Republic of North Macedonia

PhD Thesis: Legal nature of the right to legal protection in civil proceedings

Supervisor: Prof. Dr Arsen Janevski

Scientific research work:

Ass. Professor Dr. Dijana Gjorgieva is the author of two university books and more than 60
papers primarily in the field of civil procedural law, comparative civil procedural law, EU civil
procedural law, arbitration law, alternative dispute resolution.

Published university books:

"COMPARATIVE CIVIL PROCEDURE LAW - Book I - Occurrence and legal nature of civil
procedure in the civil law and common law systems", published in 2024 by the International
University "Vision".

"COMPARATIVE CIVIL PROCEDURE LAW - Book II - Right to legal protection in civil
procedure in the civil law and common law systems", published in 2025 by the International
University "Vision".

Currently:

Assistant Professor in civil law at International Vision University, Faculty of Law, Republic of
North Macedonia

More information in EUROPASS CV:
https://vision.edu.mk/217493 12/controller/cv/Dijana%20Gorgieva%?20europass%20cv.171835
2170.pdf
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Zerina HAJDARI

Zerina Hajdari is a first-year Master’s student in the Sustainable Food Production Systems
program at Haxhi Zeka University in Peja, Kosovo. She holds a Bachelor’s degree in Food
Technology from the same university. During her Bachelor’s studies, in her second year (fourth
semester), she had the opportunity to study as an exchange student in Opole, Poland, at the
University of Opole. She completed her fourth semester there, taking the majority of her courses
at the Faculty of Chemistry (Wydziat Chemii Uniwersytetu Opolskiego). This international
academic experience provided her with valuable new knowledge, broadened her academic
perspective, and allowed her to gain experience in a different educational and cultural
environment. Her academic interests focus on food safety and quality, food labelling, consumer
protection, sustainable food production, and the legal and regulatory aspects of the food sector.
During her academic studies, she has gained practical experience in food quality control through
professional practice at the Laboratory for Food Quality Control at the Kosovo Institute of
Agriculture in Peja, where she participated in the analytical testing of food samples and the
assessment of physicochemical parameters. She has also completed professional training in
dairy processing, covering various aspects of milk processing and the production of dairy
products. In 2024, she participated in the 3rd International Summer University UNISUM at
Haxhi Zeka University, completing the course “Sustainable Food Production Systems: From
Farm to Fork”. She is currently preparing a research paper for the International Symposium on
Food Law, entitled “The Role of Food Labelling in Consumer Protection: Legal and Practical
Perspectives.” The paper focuses on the role of food labelling in protecting consumers, with
particular attention to legal requirements, transparency, consumer information, and food safety.

Shrouk ABDELAZIZ

==
©

Shrouk Abdelaziz is an Egyptian legal professional specialising in intellectual property law,
with a background in international law. She holds a Bachelor of Laws from Cairo University
and a Master’s degree in International Law, and is currently pursuing further postgraduate
studies in Intellectual Property Law. She works as a Legal Consultant at One World Intellectual
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Property, where her work focuses on intellectual property matters across the Gulf region. Her
research interests include geographical indications, intellectual property protection across
borders, and the intersection of intellectual property with emerging technologies and
international legal frameworks.
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Tam Metin Bildiri Kitabe - Full Text Proceedings Book

Sempozyumun amact, bu daginik normatif malzemeyi tek bir kavramsal c¢ercevede
tartismaya a¢mak; gida hukukunun bagimsiz bir disiplin mi yoksa kesisimsel bir hukuk
alant m1 oldugu sorusunu 6zel hukuk, kamu hukuku, fikei milkiyet hukuku ve Avrupa
Birligi hukuku boyutlariyla bitlikte ele almaktir. Sempozyum, disiplinleraras: bir yaklasimla
hukukgularin yant sira gastronomi, gida bilimi ve sosyal bilimler alanindan arastirmactlar

da bir araya getirmektedir.

The Symposinm aims to open this fragmented body of norms to discussion within a single conceptual
Sframework, and to address whether food law constitutes an autonomons discipline or a cross-cutting field of
law, taking into account its private law, public law, intellectual property law and European Union law
dimensions. Adopting an interdisciplinary approach, the Symposinm brings together legal scholars as well as

researchers from gastronomy, food science and the social sciences.

e-ISBN 978-975-6993-49-1
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